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79 ANNEXURE A

,‘ ANNEXURE TO ITE
TING C 43/05/16

SUB-COUNCIL (19)

195UB23/01/16

PLEASE NOTE:

c) The rental will be adjusted annually in terms of the rental tariff structure as
approved by counci;

d} The Land will be used for garden and security purposes only and no
structures other than the existing structures will be permitted within the leased
area,

e) Any alterations or deviations to electricity services necessary as a
consequence of the proposal or requested by the applicant will be carried out
at the applicant's cost;

fy Unrestricted access to the leased to the lease area where a water meter
exists.

Information: Wilson Baartman

ACQUISITIVE PRESCRIPTIVE CLAIM OVER A PORTION OF ERF 88342
CAPE TOWN, SITUATED AT ST JAMES ROAD: DAVID MOTTERSHEAD

RESOLVED that for reasons set out in the report,

a) Based on the evidence submitted by the claimant, Council, in terms of the
provisions of Section 7 of the By-law relating to the management and
administration of the City of Cape Town’'s Immovable Property, as published
in the Provincial Gazette no 5888, dated 28 February 2003, read with Section
1 of the prescription {Local Authorities} Ordinance No 16 of 1964, admit the
acquisitive prescriptive claim over a portion of public street, being a portion of
ERF 88342 Cape Town, situated at ST James Road, in extent approximately
6 m? and as depicted on Plan No LT 1214vo attached and marked annexure
A, by David Mottershead.

b} Council approve the closure of the portion of the subject property, being a
public Street, in terms of section & of the By-law relating to the Management
and Administration of the City of Cape Town's Immovable Propery.

¢) Council approve that the subject property be transferred to David
Mottershead.

d} All costs in connection with this transaction wiil be borne by the applicant.
e) Any and all other statutory requirements must be complied with.

Action: Gerda du Plessis

19

That in terms of Councit's Language Policy decisions of Council, Sub-councils and Committees copies wili be made
available upon request in Xhosa and Afrikaans.
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ANNEXURE B

FLOOR
BALCONY
VERHANG

CITY OF CAPE TOWN - SOUTH PENINSULA REGION

LOCALITY SKETCH

[o¢n)

BIMENSIONS IN
METRES

AB
BC t

+ 1.4
DA + 4.2

0 25 5 10 15 20 25 30
Meters

SCALE +.25¢

PRESCRIPTIVE CLAIM - ST JAMES ROAD - ST JAMES

The figure ABCD shown hatched represents a first fioor balcony overhang over Public Street {portion of f2rf 88342
Cape Tawn), in extent approximately § square metres prescriplively claimed by

DAVID MOTTERSHEAD

Property of above bordared grey and zoned: Single Residential 1
(/T BB4E1 dated 1995/11/28)

Cify tand zoned; Transport 1

Note:

£rf 88342 Cape Town is registerad in the name of Abraham Auret by D/T 288 dated 1886/02/25 and vests In the City of

Caps Town as Public Street

WARD 64
SUBCOUNCIL 13
REFER] ROLL 69: M2627; £G 90.
To SURVEYOR W TAYLDR
CASE NOJ 41036 GiS DPERATOR | W TAYLOR 2015/09/10
PROF REA EG 908 30 PROPERTY HOLDING | CHECKED xR 2{1\70’9!#’,
FILE/REG.| S14/3/8/3/8/00/68327 SOUTHERN PENINSU
oo nee:or'f INSELA LT 1214v0

D Mottershead
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ANNEXURE C

Rolylng.

Page 15 of 23

D Mottershead
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ANNEXURE D
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i ANNEXURE G
CITY OF CAPE TOWN  Civic Cenre ‘:g’-f’ ’QLUF“\; everd ?{U'?E“‘;‘)”"?m -
o ovor ler Soulevar I oubeveirc
ISIXEKOQ SASEKAPA  ZHemcglovevord  LIOHAO8 dodievard - Loionn:
5TAD KAAPSTAD 8001 8001 a0y
1L Marciack L kcraiock £ Masalock
Umnixeha:

Making progiess possible, Togethos. 101071 400 3961 021 400 32461 Iod 071 400 3941

COMPUHANCE & AUXILIARY SERVICES — LEGAL SERVICES - CORPORATE ADVISORY SERVICES
MEMORANDUM OF ADVICE
10 THE PROPERTY MANAGEMENT DEPARTMENT
ATIENTION: MRS WENDY TAYLOR
MR, WILSON BAARTMAN

DATE: 9 July 2015
RE: LEGAL CPINION RELATING TO THE PRSECRIPTIVE CLAIM SURMITTED 1N RESPECT

OF ERF 88342 CAPETOWN, SITUATED AT NO 56 5T JAMES ROAD

1. INTRODUCTION

A prescriptive claim hos been submitted by Duncan Bates, Professional Land
surveyer, acling an behalf of the regisiered owner of Erf 88327 Cape Town, in
respect of brf 88342 Cape Town, situated ol Main Road, St James, The ciaim relates
1o on encroachment that consists of a fisi fioor overnanging siructure (balcony)
over the public footway in St James Road, §t james. The applicant is ctaiming

ownership of the overhanging structure over the public foatway.

As aresult of the above, the Cily's Properly Management Department now seeks a
legat opinion on whether the claim submitied meets the legal requirements of
seclion 125 of fthe Municipal Ordinance 20 of 1974 read togelher with the
Prescription {Local Aviharities) Ordinance 16 of 1944,

D Mottershead Page 19 of 23
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2. BACKGROUND

The claimant’s property is siiuated ot No 56 5t James Road. The property conlains @
fiple storey dwelling. According ta Duncan Bates, the baicony of the first ficor level
of the dwelling was construcied prior ta 1915 as il is shown on the aliridge’s Survey
Plan dated 1915, The Cily's Survey sheet doted 1950 clso shows ihe overhanging
dructure. Duncan Bates further submitted that the encroachment was formally

approved under the cover of Building Plon Ne 272421 dated 3 October 1974,

In terms of the Cily's records, Bulding Plon Mo 226403 dated 10 July 1978, also
hows lhe encrogchmeni as an "Encrocchment over faotway" and “bolcony
projeclion”. Mo evidencé was submitted by the Cily thal the owner or his
predecessors  acknowledged the City's right os owner in respect of the

encraachment over Public Stree! (public foolway).

3 DISCUSSION

Prascription is an crginal mode of acquiing awnership which is reguialed by the
Prescrintion Act 18 of 1943{hereinofier called the 1943 Act] and the Prescription Aci
48 of 1969{hercinatier called the 1969 AcilThe oforementioned Acts do not codily
the low of prescription.

Section 2(1] of the 1943 Act defines acquisitive prescription as

“acquisiion of ownership by the possassion of anofher person's movoble or
immovable property... confinuously for 30 years nec vi. nec clam. nec precoric

(without force, openly and without the owner's consent”.)

Section 1 of the 1969 Act stales thal o person shall become prescrplion becamsa
ihe owner of a thing which he has possessed openly and if he were the ownec
shareo! for an unintesruplad period of thirly years or for a pericd which, tegather
wilh ony periods for which such thing was so possessed by his predecessors in-tille,

constitutes an uninterrupted period of thirty years.

D Mottershead Page 20 of 23
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section 18 of the 1969 Act howeaver slales that the provisions of this Act shall not
affect the provisions of ay law prohibiting the acguisition of fand or anv rahi in land
by prescriplion. My emphases.

The Stale Lend Disposal Act 48 of 1941 is such legistation that prohibits the

acquisition of In or right in land by prescription. Section 3 of the Act Siated that:

“Notwithstanding any rule of law to the confrary Stote lond shaill after fhe
expirafion of o period of 10 yeors from date of commencement of Hhis Act, nol be

capable of being Goequired by any person by prescription.”

The afarementioned legislation commenced an 28 June 1941, Teking into account
section 3. no State lond may be acquired via prescription from 28 June 1971, being

ten years from the date of the commencement of the Act,

Prescription claims of Municipal land are govemed by the Prescriplion [Local
Authorities) Ordinance 16 of 1944  and the Municipai By-low relating o the
Adminstratian of the Cily of Cape Town's immovable Property (LA 12783), which
was published on 28 Februory 2003. Writer hereof note thatf Property Management
refered lo section 125 of the Municipal Ordinance 20 of 1974, Writer hereaf
however advises that mast sections including section 125 of the aloremeniioned

Municipal Cidinance was repealed by Ihe wWeslern Cape Locc! Government Laws.
Ralionalisatian Act 4 of 2010.

Seclion 1 of the Prescripiion {Local Autharities} Ordinance 16 of 1964 states tha:
Notwithstanding any rule of faw fa the confrary any land-

o) Vested in or under the control of the any institution or body mentioned in
paragraph (f] of subsection {1] of the Republic of South Africa Constitufion No 32
of 196 or

ib) Held in irust for any such insfitution ar body, whether or not clready established

And any lights in respect of such lond shall, ofter the expiration of o period of ten
veors from the dofe of promulgation of this ordinance, not be capable of being

acquired by any person by prescription.

D Mottershead Page 21 of 23
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The aforementioned Qrdinance was promulgated on the 7 day of August 1964, 1t
Iherafore toliows that since 1974 no acguisition of municipal fand or nights fherein

has been permilisd by prescriplion.

The oforementioned provision must be read with Section 7 of the By-law relating to
the Monagement and Adminisiralion of the City of Cape Town's immovable

Property which states that

“The Council may, if wiften proof fo ifs satisfaction is submitted that any person has.
prior lo the expiration of the pericd of ten years contemplated by Secfion | af the
prascription (Local Autherities) Ordinances, 1964 (Ordinance 16 of 1964). by
prescription acquired the ownership of immavable properly owned by the
municipaiity or any tdght in or over such property, admit or concede any cicim to
that effec! by such person.

where there is any conflict of taws, ihe provisions of the National Legislation, in this
instance, the Stale Land Disposal Ach, will prevail. No conflict however exists
neiween section 3 of the cforementioned Act and seclion 1 of the 1944
Orclinonce. i theretore follows that in order fo acquire prescriptive righls in or over
municipat land; the claimant or his predecessors-in-title musi have exercised
possession of the property tor an uninterrupted perod of 30 years prior lo gither 28m
Juna 1971 or 7 day of August 1974,

An investigation reloling 1o the subject claim by the Properly mManagement
Department (PM} revedled that Ihe encroachment, which consists of first Hoor
overhanging struciure aver the pubiic faclway, existed prior to 1915 as il was shawn
on the Attridge Survey of 1915. The departmant further canfirmed thaot ihe building
Blan Mo 226403 dated 10 July 1978 aiso shows the encrooching struciure which plan
was approved by the City. This is on indication that the awnear openty exercited
passession over the encroachment withaut the municipality’s consent. No proof
wais submittad by Property Management that owner or fis predecessors-in-lilie was
iniormed ihat they ore ilegally encroaching over Cauncit owned tand or ihal the
owner acknowtedged the Cily’s rdghls relaling 1o the overhanging structure over

the public foatway.
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I inerefore follows thal the owner and his predecessors-in ~lile of exercised
possession and contral of the aforementianed encroachment, openly and withou!
the consent of the Municipdlity for an uninterupted period in excess of thirty years,
being before 1915. This petiod talls well within the 10 year period prescribed by the
States Land Bisposal Act and the Ordinance 16 of 1944,

4. CONCLUSION

Having regard to the evidence submilied by the Properly Management
Bepartment. Legal Services confirms That the claim submitied by the claimant is
complies with the provisions of both the 1943 and 1949 Prescriplion Acts as weil as
the provision of the Stoie Disposal Act 48 of 1941 and the Prescription (Local
Authorities) Orclinance 146 of 1944 read with the Municipal By-law relaling to the
Management and Administration of the City of Cape Town's Imrmovable Properly.

Councit can therefore admit or concede to the claim submilted.

(Flease note thof the content of Ihis opinion is based upon the tolalily of the information

mede available by the inslructing line Department to Legal Services along with ils request
for assislonge)
o

£
Liz&an Maralack

Legal Advisor: Property, Planning and Environmental Law Unit
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