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1. INTRODUCTION

1.1 Planning application and proposal

Application is made for the amendment & removal of restrictive title deed
conditions, as listed in Section 1.4 below (and see Annexure A), in order to permit
the development of 3 dwelling houses on the property as per the submitted
development plan. Importantly, the proposed three dwelling houses (i.e. main, 2nd
and 3 dwelling) are contained within the recently approved building envelope
on the subject property (see approved building plan attached). Only minor
internal additions and alterations are planed to the approved building to allow for
the three dwelling houses within the same previously approved building envelope.

The property will be developed as follows:

e A basement parking area is proposed, which allows for 8 vehicles on the
property. Access to this basement parking area is off Kinnoull Road to the west,
which access has been previously approved (see approved building plan).

e On each of the 1st, 2nd and 3@ storeys a dwelling unit are proposed, with the
building therefore containing a main dwelling, 2nd dwelling and 3@ dwelling as
allowable within the MPBL rules.

The amendment & removal of certain title deed conditions will basically permit
contextually appropriate densification by allowing additional dwelling houses (i.e.
2nd and 39 dwelling houses) on the property. Importantly, and as per the approved
building & development plans submitted, the development of additional dwelling
houses will be achieved within the permissible building envelope as per the
development rules of the Municipal Planning By-Law (i.e. no departures form the
development rules are applicable). Effectively, the proposed three dwelling
houses are contained within the same possible building envelope than a large
dwelling house being erected on the property.

The title deed conditions are considered outdated in nature, specifically in light of
the provisions of the Development Management Scheme (DMS) and the City’s
policies regarding densification, built form, etc. Dealing with the conditions wiill
allow for contextually appropriate densification without negatively impacting on
the area or surrounding property owners. Even if conditions are removed;
considering the approved building and compliance with the development rules of
the DMS; this provides sufficient safeguards for surrounding property owners in
terms of the development of the property



1.2 Subject property / property description

The subject property is relatively large at 811m2 in extent and is currently improved
with very modest single storey dwelling house. Two streets (i.e. Kinnoull Road to the
west & Ingleside Road to the west) abut the subject property, with vehicular
access currently being provided of Kinnoull Road. The subject property appears to
be relatively well treed (although overgrown) especially along the various street
boundaries. As per the approved building & development plans provided, the
property currently slopes significantly downwards from its eastern to western
boundatries (i.e. 8m).

Aerial view of the subject property




1.3 Development Management Scheme (DMS) assessment

The Municipal Planning By-Law (MPBL) and associated DMS are applicable to the
subject property. The subject property is zoned GR2 and is also subject to the
Camps Bay & Bakoven Local Area Overlay (i.e. LAO/9), which limits any
development of the subject property to no more than 3 storeys.

Due to only dwelling houses planned for the subdivided subject property (i.e. main,
2nd and 39 dwellings), the R1 rules for erven larger than 650m?2 applies to the
subject property (see Iltem 42 of the MPBL). The applicable development rules are
therefore as follows:

DMS extract

In terms of the relevant development rules of the DMS and considering the
approved building plan, please note the following:

Floor Factor

1.3.1 A maximum floor space of 1500m?2 is applicable to the property. As per the
development plan provided, the floor space for the new dwelling houses
clearly complies in this regard. A total floor space of 1235m?2 (as per the
approved plan) is proposed, which clearly complies with the permitted
1500m2. The Main & 3 dwelling houses are a similar size, with the 2nd dwelling
being slightly smaller as permitted in the MPBL. The proposal therefore
complies with the permissible floor space.

Height

1.3.2The approved building plan was submitted prior to the 1 Oct 2025 MPBL
amendment and therefore still reflects the 9m wall-plate and 11m top of roof
height provisions at the time. Although a 10m top of building height now
applies, no changes to the approved building’s height are proposed as part




of this application. The proposal therefore complies with the permissible
heights.

1.3.3 Also, in terms of the Camps Bay Overlay provision, the building can only be 3
storeys in height and complies in this regard. The proposed basement storey
clearly complies with the definiton of a basement and is therefore
disregarded for the counting of the number of storeys. Only 3 storeys are
therefore proposed for the subject property.

Street boundary

1.3.4 A required street boundary building line of 3.5m is applicable. As per the
development plan submitted, the proposal complies with the required 3.5m
street building line and no changes are required from the recently approved
plan. The proposal therefore complies with the street boundary setback rules
of the MPBL.

Common boundary

1.3.5A three-meter (3m) MPBL common boundary building line is applicable to the
one common boundary of the subject property. As per the development
plan submitted, the proposal complies with the required 3m common building
line. The proposal therefore complies with the common boundary setback
rules of the MPBL.

Parking provision

1.3.6The subject property is located in a PT1 area, which means only one (1)
parking bay per dwelling house is required. In terms of the development plan
provided, at least 2 parking bays per dwelling house is being provided, as well
as some visitors bays. The proposal therefore complies with the parking
provision requirement of the DMS.



1.4 Applications required in terms of planning law

Application is made for the amendment & deletion of restrictive title deed
conditions in terms of Sections 42(j) & (g) of the Municipal Planning By-Law (MPBL),
in order to permit the development of a main, 2nd and 39 dwelling house on the
subject property (as permitted in terms of the MPBL).

1.4.1 Amendment of restrictive title deed & deemed approval conditions contained
in Deed of Transfer as follows:

From

Condition 6A.1.(b): “That only one dwelling, together with such out-buildings,
as are ordinarily required to be used therewith be erected on this erf, save as
provided in condition (c) hereof”.

To read:
Condition 6A.1.(b): “That only a main, 2"d and 3 dwelling, together with such
out-buildings, as are ordinarily required to be used therewith be erected on

this erf save-asprovided-in-condition{e)-hereof’ and that no block of flats as

defined in the Municipal Planning By-Lawn 2015 (as amended) is permitted.



1.4.2Deletion of restrictive title deed conditions contained in Deed of Transfer
as follows:

Condition 6A.1.(c): “That the owner of a block of erven not less than 2974
square metres in extent shall be entitled to erect a block of flats thereon
provided:

() That he shall hold the erven by consolidated title and such consolidated
erf shall not thereafter be subdivided.

(i) That not more than one-quarter of the area of the land so held under
consolidated title be built upon.

(iii) That no portion of such building shall be erected nearer than 15.74 metres
to any boundary of such consolidated erf save that
A. verandahs, balconies and architectural features may project a

distance not exceeding 1.26 metres;

B. a garage intended as an adjunct to the building may be erected in
terms of the provisions of condition 6Al1(e) commencing from the
words "a garage intended....."

(iv) That such building shall contain no more than three floors.

(v) That should an owner consolidate his land for the purpose of erecting a
block of flats, conditions 6A.1 (d), 6A.1 (f), 6A.1 (g) and 6A.11(h), shall not
apply to the consolidated erf and the condition 6A.1 (e) shall apply only
as indicated in condition 6A.1 (c)(iii)(B) above.”

Condition 6A.1.(d): That not more than one-half of the area of this erf be built
upon”.

Condition 6A.1.(e): “ That no building or structure of any portion thereof,
except boundary wallls or fences, shall be erected nearer than 4.72 metres to
the street line which forms the boundary of this erf, save that a garage
intended as an adjunct to the building and not exceeding 3.05 metres in
height, measured from the floor to the top of the parapet or half the height of
the roof whichever is the higher, may be erected in such a position that the
distance between the garage and the street line which forms the boundary
of this erf shall not be less than the value of ..x... as expressed by the following
equation, when ..x... is a distance less than that otherwise, prescribed as the
building line for this erf;

x=1+s(/h?+400s — (h+ 20s))
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Where s is the factor of rise in accordance with the mean gradient of the land
to be actually excavated for the erection of the garage such gradient to be
measured at right angles to and from a point on the street boundary
vertically opposite to the centre of that side of the garage which is most
nearly parallel to the street boundary of the erf, and h is the difference
between the mean level of the floor of the garage and the mean ground
level at a point on the street boundary vertically opposite the centre of that
side of the garage which is most nearly parallel to the street boundary of the
erf, such difference to be positive is respectively below or above the mean
ground level at the point specified.

Notwithstanding the foregoing, however, a garage shall not be erected
nearer than 1.41 metres to the street line which forms a boundary of this erf
and where no portion of a garage projects above the level of the ground
immediately adjoining any side of such garage other than the side which is
most nearly parallel to the street boundary of the erf, the corner of the bank
at the intersection of the street boundary and the prolongation of those sides
of the garage which are most nearly at right angles to such street ,boundary
shall be splayed in such manner that the land cut off from the corner shall be
in the form of an isosceles triangle the equal sides of which shall be not less
than 1.41 metres.”.

Condition 6A.1.(f): “That no building or structure or any portion thereof except
boundary wallls, fences and an outbuilding not exceeding 3,05 metres in
height, measured from the floor to the top of the parapet or half the height of
the roof, whichever is the higher, and no portion of which is used for human
habitation, shall be erected nearer than 1,57 metres to the lateral boundary
common to this and any adjoining erf.”.

11



2. BASIC INFORMATION

2.1 Applicant and owner

The registered owners of the subject property, i.e.

, have duly authorised D&S Planning Studio to make application to the City of
Cape Town for the application referred to in Paragraph 1.4 above, and to act as
the Applicant in this and related matters.

2.2 Title deeds and restrictions
The subject property is held in Deed of Transfer

Application has been made to delete and amend restrictive title deed conditions
in terms of the MPBL.

The specific conditions to be deleted / amended currently permits only one
dwelling house, provided conditions relating to blocks of flats, limits the built upon
area and specifies certain setbacks on the property and are deemed superfluous
given the requirements of the MPBL and DMS, It will be shown later in this report
that the deletion / amendment of these conditions satisfy the adjudication criteria
as per the MPBL.

In terms of the restrictive title deed conditions to be deleted / amended, the
following should be noted (as per the conveyancer’s report):

e It appears very clear that the conditions to be amended / deleted were
imposed by the Administrator in terms of Ordinance 33 of 1934. Therefore, an
application in terms of section 42(j) is also required as per the City SOP in this
regard.

e |t appears clear that the conditions were not imposed by a developer or by a
statutory body in terms of an Ordinance that predates the Townships Ordinance
No 33 of 1934.

e The conditions are not traditional servitudes, but a restrictive conditions as
defined in the SOP.

¢ The general plan relating to the specific township to which the conditions apply
are attached to this application.

12



2.3 General Plan

The Surveyor General (SG) General Plan (GP) for the Brighton Estate Extension No 3
(Sections 1 & 2) are attached.

Except for the conditions required to be deleted / amended as per Section 1.4
above, there are no further relevant servitudes or encumbrances reflected on the
registered SG diagrams that would prohibit the proposed development of the
subject property as applied for.

13



3. PLANNING MOTIVATION

3.1 Location, surrounding land uses and character of the area

The subject property is located within the Camps Bay area, with this specific area
being characterised by relatively large erven, improved mostly with large dwelling
houses, although a number of larger blocks of flats are also located within this
area. A number of erven in the area have, through the years, been either
subdivided or developed with second dwellings (i.e. sectionalised), which do not
impact negatively on the character of the area. All of the surrounding properties
appear to be utilised for residential purposes (i.e. dwelling houses, second
dwellings, guest houses & flats) in accordance with their zoning rights (see 3D
image below).

3D image showing the built character of the area surrounding the subject property

The character of the area wil not be compromised by the proposed
development, as (1) a proposed building has already been approved for the
subject property (i.e. compliant with the MPBL rules), (2) all the properties in the
area have the same development rights, (3) a number of properties have already
been or are in the process of being developed with multiple dwellings, and (4) the

14




built form is in keeping with the area. The development rules applicable to this and
all other properties in the area are not being changed as a result of this proposal.

3.2  Motivation & consideration of criteria in terms of Section 99(2) of the MPBL

3.2.1 Any applicable Spatial Development Framework

Provincial Spatial Development Framework (PSDF)

The PGWC’s strategy of densification is embodied within the Provincial Spatial
Development Framework (PSDF), which strongly focuses on urban restructuring,
and identifies various objectives and associated linked strategies to address spatial
discrimination and inefficiencies. The identified strategies are specifically geared
towards curtailing urban sprawl through the appropriate densification of urban
settlements and minimising the consumption of scare resources (i.e. land).
Residential densification is identified as a key-planning element.

The proposal, albeit being minor / small-scale densification, is considered to
comply with the overarching objectives and strategies specified within the PSDF.

The Municipal Spatial Development Framework (MSDF - 2023)

The subject property is located within the existing urban footprint and is consistent
with the MSDF insofar as it promotes land use intensification and residential
densification in the form of additional dwelling units within an area with service
capacity and close to amenities. The proposal also aligns with the following policy
guidelines:

e Support appropriate land use development to increase efficiencies and
infrastructure development

e Ensure urban growth towards a more integrated and accessible city by
supporting appropriate urban development and land use intensification within
the urban inner core and incremental growth areas. Decision- making that
considers inward, contextually appropriate, transit-supportive land use
intensification as guided by the Differentiated Intensification Guidelines

¢ Diverse and dense land uses, where bulk engineering infrastructure allows.

¢ Incremental intensification (density and diversity) via subdivisions / 2nd and 3rd
dwelling and rezoning.

e Implementation of public and private land development supportive of spatial
transformation;

e Consolidation and diversification of land uses in support of city growth;

e Incremental upgrading approach to development is applicable.

This proposal is consistent with the policy statements within the MSDF.
15



The Table Bay District Plan (TBDP - 2023)

The Table Bay District Plan indicates that the subject property is located is very
close proximity or just outside of the Camps Bay Local Node, which nodes are
defined as: “An area characterised by the intensity (density), mix (diversity) and
clustering of urban activities and land use found within them.”. The specific area in
which the subject property is located is indicated for “urban development”, where
small-scale incremental densification is encouraged.

Further to the above, the following policy statements contained within the TBDP,
relating to this specific area (Sub-District 1), are applicable to this proposal:

= Facilitate the taking up of existing rights in a way that allow sensitive interfaces
between different building scales, forms and land uses.

= Retain variety in built form and residential densities and protect the diversity of
housing types in the area.

< Encourage medium density, lower rise built fabric on higher slopes and retain
green character closer to the mountain interface.

= Support increased residential densities along public transport routes and in the
vicinity of public transport stops.

= Retain 10m facade height limit and the relevant DMS height limit in Camps Bay.

= Maintain the aesthetic character and destination value of the Atlantic
Seaboard.

The approval of this proposal is consistent with these policy statements within the

TBDP.

3.2.2 Any applicable policy or strategy approved by the City to quide decision-
making

Transit-Oriented Development (TOD) Strategic Framework

The subject property is located within a Transit Accessible Precinct (TAP) and
therefore supports the TOD Strategic Framework, which is the long-term
development strategy to achieve the City’s vision for Cape Town 2032.

The proposal also generally aligns to the core principles of efficiency, accessibility
and intensification as per the TOD Strategic Framework.

16



Council’s Cape Town Densification Policy

The Densification Policy recognises the need for appropriate densification across
the City to promote longer-term sustainability of Cape Town’s natural, urban and
rural environments. The Densification Policy identifies various Density Priority Zones,
with the subject property being located within such a zone.

It has been shown in this report that the proposal will not have a negative impact
on the built character of the area or surrounding property owners’ rights, thereby
complying with the Densification Policy requirement for contextually appropriate
densification.

3.2.3 Other considerations prescribed in relevant national or provincial leqgislation
(including the development principles in Section 7 of SPLUMA) and
considering the MPBL criteria in dealing with title deed conditions

Considering Section 59 of the Land Use Planning Act and Section 7 of the Spatial
Planning and Land Use Management Act, the following should be noted:

Principle of spatial justice

e Small scale contextually appropriate densification indirectly and cumulatively
contributes to spatial justice at a city-wide scale by relieving pressure for
development elsewhere that drives the poor to the periphery.

e This proposal, at a micro level, will contribute to addressing low densities in well
located areas with good linkages to urban infrastructure and therefore
contribute to not displacing people to worse located areas.

e The proposal intensifies the appropriate use of the land within the applicable
development rules.

e The proposal complies with the local spatial development framework and
policies as motivated as part of the application.

e Support staff will be required, which will provide much needed job opportunities
for people of a lower income.

Principle of spatial sustainability

e Densification has a positive impact on environmental sustainability by reducing
pressure on other land such as land used for agriculture, natural areas and
community services.

e Urban sprawl is addressed via this application, with a more intensified and
sustainable use of land and infrastructure.

¢ All relevant planning aspects relating to sustainability, heritage, etc have been
addressed as part of this application.

17



Principle of efficiency

This proposal will contribute positively to the more efficient use of land, public
resources, urban infrastructure and services.

The planning applications improves the municipal efficiency and expediency in
dealing with land use and building plan matters in that the administrative
burden is lessened.

It has been shown as part of the land use motivation that the proposal will not
negatively impact on financial, social, economic or environmental resources.

Principle of spatial resilience

By the development of the subject property, the proposed and possible future
use thereof would be more resilient to change, allowing for better options and
development possibilities.

The proposal is considered in term of the MPBL, which allows for flexibility in
spatial plans, policies and land use management systems to accommodate
and ensure sustainable livelihoods and land use options.

Principle of good administration

The application has been submitted and is being considered in terms of
applicable laws and regulations.

The proposal is considered in term of the MPBL, which allows for flexibility in
spatial plans, policies and land use management systems to accommodate
and ensure sustainable livelihoods and land use options.

This proposal has been motivated in terms of all legislation and policies relating
to land use management and was clearly guided by various spatial planning
documents.

As per the land use motivation, it is argued that the proposal complies with the
applicable law in this regard.

18



3.2.4 Relevant criteria contemplated in the Municipal Planning By-Law

Criteria as per Section 48(4) of the MPBL for title deed removal applications

When considering Removal of Restrictions applications, the MPBL indicates that
the City must have regard to (1) whether the result would better align with the
DMS, (2) the decision making criteria in Section 99 of the MPBL and (3) Sections
42(1)(c) & 47 of Spatial Planning and Land Use Management Act (SPLUMA). In this
regard and taking cognisance of the above-mentioned legislation, the following
should be considered:

(Note: The decision-making criteria in Section 99 of the MPBL is addressed in detalil
elsewhere in this report.)

Alignment of the proposed title deed removal & amendment with the DMS

It is clear that the proposed application will better align with the DMS as follows:

e The removal & amendment of the conditions will align the title deed with the
permissible density / number of dwelling units and development rules as
specified in the MPBL.

e Contextually appropriate densification is encourages as per the MPBL rules and
City policies

e By amending the “only one dwelling conditions” the title deed will now also
allow a main, 2" and 3 dwelling on the property in line with the MPBL rules.

e Although the property is zoned GR2, the amendment of the conditions will still
not allow a block of flats on the property, protecting the areas built character.

e The deletion of the title deeds setback provisions will ensure alignment with the
setback rules of the DMS, ensuring less red tape and aligning the legislation.
Significant setbacks will still apply to the subject property and in terms of the
common boundary; this is even more restrictive that the titte deed common
boundary setback provisions.

Section 42(1)(c) of SPLUMA

e As argued above, allowing contextually appropriate densification is in the
public interest.

e The application allows for the densification of a privately owned property and
therefore does not relate to private land.

e The application has no impact on the constitutional transformation imperatives
and related duties of the state.

e This motivation deals in detail with the facts and circumstances relating to this
application, which application is considered negligible in terms of any impact
on the area and surrounding property owners.

¢ This motivation considers all respective rights & obligations of all parties affected.
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Given the approved building plan, there will be no unduly impact on any
engineering services. The proposal will also have no impact on any social
infrastructure or open space requirements. Sufficient social infrastructure and
open space amenities are available in this and the larger area, which ca easily
absorb this minor small scale contextually appropriate densification of the
property.

All prescribed factors in the MPBL and other legislation have bene addressed as
part of this report.

Section 47 of SPLUMA

It is clear that the deletion of the title deed condition to allow additional
dwelling units on the property will not deprive any person in the area of property
as contemplated in Section 25 of the Constitution. The proposal will not be
considered a deprivation of property.
However, it could be argued that not allowing the amendment of specifically
the “one dwelling” restriction will deprive additional families of being able to
own property in this sought after area.
It has been shown above that the amendment / deletion of the title deed
restrictions are in the public interest and will not have a negative impact on the
rights of the possibly affected surrounding property owners.
The title deed restrictions are applied to be amendment / deleted in the pre-
scribed manner as per the MPBL.
It is shown in this planning report that the limited development of the subject
property via additional dwelling units within the permissible DMS envelope
should not have a negative impact on the area and supports contextually
appropriate densification in the area. Support of this proposal will therefore be in
the public interest and in the interest of the area.
Although the title deed and land use conditions restrict the number of dwellings,
built upon and street and common building lines, the built character of the area
is changing towards a more modern form of city development. It has been
argued that the social benefits of low-density suburbia are becoming
outweighed by the social benefits of a more resource efficient, dense and
compact urban fabric.
The proposed development will make more residential opportunities available in
the area without detracting from the visual or residential appeal of the area.
It is clear that there is no infringement of Section 25 of the Constitution. SPLUMA,
LUPA and the MPBL constitute laws of general application. All three laws
empower municipalities to remove and amend restrictive title deed conditions.
The City will ensure (in terms of procedural fairness) that the application is
advertised to all parties (i.e. township property owners, etc) in terms of the
proposed deletion of condition and invite their comment.
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¢ As motivated in detail above, the perceived personal benefits conferred by the
titte deed conditions on the immediate local residents is outweighed by the
wider social benefit of removing the restrictive conditions and the benefit to the
applicant. There are substantial benefits to removing the restrictions. Any
adverse impact on any owner is not substantial and there is no evidence of
negative financial impact.

e Considering the above, the proposed removal of the title deed condition
cannot be considered an arbitrary deprivation of property.

Considering the above detailed assessment and the compliant building plan, the
proposal therefore complies with any relevant criteria in the MPBL.

General Title deed assessment

Historic character of the area as a result of restrictive title deed conditions

When this portion of Camps Bay was established (see General Plan for Brighton
Estate Township Extension No. 3), both the developer and the Administrator of the
Cape imposed title deed conditions to basically serve the purpose of guiding the
urban form of the area. Historically, the conditions (when read together) resulted in
a certain built form and lower density development, which has changed over the
years. It should be noted that the Administrator and sometimes the developer or
the City historically imposed conditions specifying certain setbacks, limiting the
number of dwelling houses and limiting the built upon area to achieve a certain
look and feel in a township. The impact of the application on these specific
conditions is further expanded on below.

It should be considered that Brighton Estate Township Extension No. 3 is the largest

township within the Camps Bay suburb, which is divided into two sections
containing approximately 717 residential erven (see below).
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See extent of township below and location of the subject property

It is clear when considering various properties in this area, especially the
immediate area, that a significant number of properties contain larger buildings
(i.,e. not complying with the one-half built upon title deed condition), have been
subdivided or developed with more than one dwelling house and also not
complying with the street and common boundary setbacks title deed provisions.
The built form in the area, as envisaged as part of the title deed conditions, has
therefore definitely started to change.

When considering this very large Camps Bay Township, the following should be
noted:

e There are currently approximately 717 residential erven in this township

e The built form is mostly multi-level buildings cascading down the slope from east
to west.

e Basically, most of the erven contain dwelling houses, despite the predominant
GR zoning of the area.
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e Numerous properties in this area have either been subdivided or contain more
than one dwelling house on the property.

e Numerous properties contain dwelling houses that exceed the one-half built
upon and street & common boundary setback provisions.

e Importantly, two larger blocks of flats are located in the immediate area, which
is low scale buildings and not impact negatively on the area.

e Various other properties have also been sectionalsied to allow for more than
one dwelling house on the properties.

Through the modernising of the area, the changing land use system and the
development of various spatial and built form policies, etc by the City of Cape
Town, the built form has changed in the area, with dwelling houses being located
slightly closer to the street boundary and various second / double dwelling being
erected in the area, as well as subdivisions approved. The land in the area is very
expensive, resulting in owners wanting to utilise every possible square meter of land
to extract the value. As per the built character of the area description earlier in
this motivation and considering the proposal, it is clear that there is a move away,
albeit to a minor degree, from the character envisaged within the now outdated
titte deed conditions. This is in line with specifically the City’s densification policy
and also considers the City’s Urban Design Policy. The MPBL and DMS is still
sufficient to protect the built character of the area and is not far removed from the
built character originally envisaged when the title deed conditions were imposed.

Considering approved subdivisions and more than one dwelling on properties in
this township area, it is clear that the very low-density character of the area is
beginning to change, although the Ilow-density character is reasonably
maintained. Permitting 3 dwellings on the subject property within the envelope of
a permissible building will not have any negative impact in this regard.

Regarding the “block of flats” condition

e Due to the fact that 3 dwelling units are contained within the same building,
one on top of the other, this situation would be deemed as ‘flats’ in terms of this
title deed condition. The condition relating to flats must therefore be removed.

e The condition relating to only one dwelling is just being amended to allow for 3
dwellings and no block of flats on the property.

e The area is therefore still protected in terms of a block of flats on this property.

e This conditions is replaced by a simple title deed condition not allowing any
flats on the property.

e The development rules relating a R1 zoning will apply to this property and not
the GR2 development rules, which will limit impact.
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Regarding the “one dwelling” condition

The condition permitting only one dwelling on the subject property is seen as
limiting contextually appropriate small-scale densification in terms of the
Council’s Policy in this regard.

The subject property is zoned GR2, which permits a 2nd and 39 dwelling “as of
right” and considering the character of the area can be seen as an
appropriate built form for the area. This is notwithstanding the fact that the GR2
zoning also allows for blocks of flats, which is not being proposed in this regard.
It should be noted that the “one dwelling” is not a uniform and consistent
condition that is enforced in all properties in the area. This is clear from the
various subdivisions and second dwellings that exist in the larger area, which
were constructed either as a result of historic approvals or as a result of the lack
of enforcement of specific title deed conditions.

Amendment of this condition will not change the possible built envelope of any
buildings on the subject property. All the DMS development rules relating to
dwelling houses in a SR1 zone will still remain and will be adhered to as part of
this proposal.

In the context of the built character of the area, approved additional dwellings
in the area and the Council’s Densification Policy, it is not deemed appropriate
that existing rights for a 2"d and 39 dwelling is underutilised and reduced
through archaic and outdated title deed conditions.

Regarding the building line conditions

The conditions relating to building lines are superfluous given the provisions
contained within the DMS, which are (for most part) similar or more restrictive
than the title deed conditions.

A 4.72m street setback is considered to be unreasonable and resulting in an
inappropriate built form for the area.

Considering the sloping terrain in the area, the 4.72m street setback is
impractical and results in significant difficulties in pedestrian and vehicle access
to the property.

A 3.5m setback for the building from the street boundaries still remain, which is
considered appropriate for the area.

The required 3m DMS common boundary building lines are more restrictive than
the 1.57m mentioned in the title deed for the common boundary.

The removal of the title deed setback restrictions will result in the more efficient
use of the property. The efficient use of land is a policy that is promoted by both
the City of Cape Town and the PGWC.

It is further also evident that a number of dwelling houses in the area already
contravene the 4,.72m street line setback condition with either garages or
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buildings. As indicated above, this is likely due to the practicalities of the sloping
terrain in the area.

Regarding the built-upon condition

The recently approved building, as well as the current proposal, complies with
the “one half” built upon condition. However, this condition is not aligned with
the MPBL rules and may result in an additional administrative burden in future, if
(for example) additions and alterations are planned for the building that
complies with the MPBL rules. Aesthetic additions that may positively impact the
area, such as outdoor pergolas, etc may be planned, which would then result
in another lengthy title deed process, which cannot be considered reasonable.
Considering the MPBL rules and coverage basically being determined based
on setbacks, etc; even if this built upon condition is removed, the likely
coverage of the property will still be restricted by the building lines and wiill likely
still be less than 60%, which cannot be considered unreasonable for the area.
This restriction is deemed unnecessary red tape and not required due to the
restrictions and rules within the DMS.

The “not more than half the area thereof shall be built upon” restriction is
archaic in nature, with the new DMS not specifying any coverage restrictions.
This is due to the other provisions relating to setbacks, floor space, etc acting as
a natural “limiter” to the possible footprint of any additions and alterations on
the subject property. Therefore, it is not deemed appropriate that this condition
not be deleted, as this will just perpetuate unnecessary red type.

When one considers the required street and common boundary setbacks
relating to the subject property and if the maximum allowable footprint is
utilised in term of the DMS, which is seldom the case, the coverage of any
building wiill still not be more than likely approximately 60% or so.

The permissible possible coverage when considering the DMS provisions cannot
be considered unreasonable for the area, especially if the built form and built
character of the area are considered.

The floor space of any buildings on the subject property is limited in terms of the
DMS and any possible future development on the subject property will still be
limited to this same provision.
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3.2.5 The desirability of the proposed use or development

3.2.5.1 Socio-economic impact

In terms of a socio-economic impact, the following:

Given the detailed motivation in this report relating to policy compliance; the
proposal should have a positive socio-economic impact on the area.

The proposal will result in additional residential opportunities being made
available within the Camps Bay area, which wil have a positive socio-
economic impact.

The scale of the investment into the area, albeit at a micro scale, should have a
positive socio-economic impact on the area and the larger city in terms of an
increased rates base, etc.

The proposal should have a positive socio-economic impact in terms of both
temporary and permanent job opportunities being created.

3.2.5.2 Compatibility with surrounding uses

In this regards, the following should be noted:

The use of the property remains residential in nature and only two additional
dwelling houses are proposed on the subject property.

The additional dwelling houses are contained within the same building
envelope than any large dwelling house that could be erected on the subject
property.

A building plan has already been approved for the subject property, which
indicates to the possible building envelope currently permitted on the property.
Only very minor additions & alterations are required to allow for the 3 dwelling
houses on the property.

The proposal only has one common boundary and is basically surrounded by
streets. The impact on surrounding properties and the area is therefore minimal.
The subject property is located within an area of Camps Bay where various
larger block of flats also exists in unison with the mostly dwelling houses.

The proposal still complies with the applicable development rules as per the
MPBL. No departures are required in this regard.

3.2.5.3 Impact on external engineering services

There is no bulk departure and, in fact, the dwelling houses proposed complies
with the permissible 1500m2 floor space permissible on the subject property. It is
therefore not anticipated that there will be any impact on external engineering
services.
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e Any development contribution payable due to the additional dwellings
proposed will be paid.

e The proposal will not impact on any engineering services, especially when
considering the contextually appropriate densification as per the relevant City

policy.
3.2.5.4 Impact on safety, health and wellbeing of the surrounding community

e The safety, health and well-being of the surrounding community is not directly
impacted by this application.

e The proposed densification option results in additional “eyes on the streets”,
which have a positive safety impact.

e The proposed building complies with the DMS development rules, which means
that there will be no impact on the residential amenity of surrounding property
owners.

3.2.5.5 Impactin heritage

e The property is not located in any heritage protection area.

¢ No heritage resources will therefore be impacted on by this proposal.

e The existing building on the subject property is not older than 60 years and
therefore no HWC permit is required in this regard.

3.2.5.6 Impact on the biophysical environment

e The subject property is currently developed with an existing dwelling house and
is not deemed to be environmentally sensitive.

e The property is not located in a HPOZ area.

¢ A building plan has already been approved for the subject property, showing a
relatively large building.

e More than sufficient space is still available ne on the property for landscaping.

e The general built form in the area is not one of a significantly leafy and
landscaped area, mainly as a result of smaller properties, larger buildings and
sloping land, etc.

e As per the motivation, no negative impact on the biophysical environment is
envisaged.
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3.2.5.7 Traffic impacts, parking, access and other transport related considerations

e Given the minor nature of the proposal, the contextually appropriate
densification, and considering the character of the area; the proposal will not
have a negative impact on the parking and traffic situation in the area.

e The proposed vehicular carriageway-crossing is as per the approved plan,
which was already assessed by the relevant City departments.

e All vehicles will be able to leave the site in a forward gear, which positively
impacts safety in the area.

e More than sufficient on-site parking has been provided to satisfy both the MPBL
rules and market requirements.

3.2.5.8 Imposition of conditions to mitigate possible adverse impacts of the use or
development

In terms of this submission and the motivation, no adverse impacts on the area and
surrounding property owners are anticipated. Various development rules as per
the MPBL is still applicable and is deemed sufficient safeguards for any possible
future development.

3.2.6 Impact on existing rights

Given the legal planning requirements as stated in Section 1 and the assessment
above, it is argued that the proposal will have no impact on the existing rights of
surrounding property owners. It is essential that this proposal and required planning
application be seen in the context of desirable densification and existing rights.

It is therefore believed that this proposal will have a positive impact on the area
and the surrounding property owners.

3.2.7 Complies with the requirements of this By-Law

The application has been correctly submitted, addresses the assessment criteria
contained within the MPBL and has been shown to be desirable. The proposal
therefore complies with the requirement of the MPBL.
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4. CONCLUSION AND REASONS FOR SUPPORT OF THE

PROPOSAL

In terms of Section 99(1) of the MPBL an application must be refused if the
application does not satisfy the minimum requirements as listed in this section. In
this regard, the following should be noted:

In terms of the applicable Table District Plan (relevant spatial development
framework), the subject property is located in an area indicated for “urban
development” and within the metropolitan road. Given that only 3 dwelling
houses is proposed and the assessment provided within this report relating to
compliance with the Table District Plan, it is clear that the proposal complies
with the provisions of the Table Bay District Plan.

The subject property is not proposed to be rezoned and there is no floor space
departure. Therefore, (considering Section 99(d)(ii) of the MPBL) the application
does not have the effect of granting the property the development rules of the
next subzone.

Given the above, the application does not fail to comply with the minimum
requirements as stated in Section 99(1) of the MPBL and should therefore not be
refused but supported by the decision-maker.

From the assessment contained in this report, all the relevant considerations /
criteria have been addressed in detail in terms of Section 99(2) of the MPBL. Given
this assessment, the reasons for support of the proposal can be summarized as
follows:

It has been argued in this report, that the proposal is in line with and is
consistent with any applicable spatial development framework.

The proposal has been assessed and has been shown to be compliant with the
following City policies and strategies:

o TOD Strategic Framework

o Densification Policy

The proposal complies with the provisions contained in relevant national and
provincial legislation (i.e. development principles of SPLUMA).

The amendment & deletion of the title deed conditions have been addressed in
detail and shown to be consistent with the criteria as per Section 48(4) of the
MPBL, including Sections 42(1)(c) & 47 of SPLUMA.
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¢ Removal and amendment of the title deed conditions will ensure improved
alignment of the restrictive title deed conditions with the development rules as
per the DMS.

e As per the assessment contained in Section 3.2.5 of this report, it has been
shown that the proposal is desirable as per the relevant consideration criteria as
stated in Section 99(3) of the MPBL.

e It has been shown and argued in this report that the proposal will have no
impact on the existing rights of relevant surrounding property owners.

e The proposal is contained within the MPBL permissible building envelope.

e Through the assessment contained in this report, it is clear that the proposal
complies with the requirements of the MPBL.

Ben Schoeman
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ANNEXURE A

Amendment of restrictive title deed & deemed approval conditions contained
in Deed of Transfer as follows:

From

Condition 6A.1.(b): “That only one dwelling, together with such out-buildings,
as are ordinarily required to be used therewith be erected on this erf, save as
provided in condition (c) hereof”.

To read:
Condition 6A.1.(b): “That only a main, 2"d and 3@ dwelling, together with such
out-buildings, as are ordinarily required to be used therewith be erected on

this erf save-asprovided-in-condition{e)-hereof’” and that no block of flats as

defined in the Municipal Planning By-Lawn 2015 (as amended) is permitted.

Deletion of restrictive title deed conditions contained in Deed of Transfer
as follows:

Condition 6A.1.(c): “That the owner of a block of erven not less than 2974
square metres in extent shall be entitled to erect a block of flats thereon
provided:

0] That he shall hold the erven by consolidated title and such
consolidated erf shall not thereafter be subdivided.

(i) That not more than one-quarter of the area of the land so held under
consolidated title be built upon.

(i)  That no portion of such building shall be erected nearer than 15.74
metres to any boundary of such consolidated erf save that
A.verandahs, balconies and architectural features may project a

distance not exceeding 1.26 metres;

B. a garage intended as an adjunct to the building may be erected in
terms of the provisions of condition 6Al1(e) commencing from the
words "a garage intended....."

(iv)  That such building shall contain no more than three floors.

(v) That should an owner consolidate his land for the purpose of erecting a
block of flats, conditions 6A.1 (d), 6A.1 (f), 6A.1 (g) and 6A.11(h), shall
not apply to the consolidated erf and the condition 6A.1 (e) shall apply
only as indicated in condition 6A.1 (c)(iii))(B) above.”
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Condition 6A.1.(d): That not more than one-half of the area of this erf be built
upon”.

Condition 6A.1.(e): “ That no building or structure of any portion thereof,
except boundary wallls or fences, shall be erected nearer than 4.72 metres to
the street line which forms the boundary of this erf, save that a garage
intended as an adjunct to the building and not exceeding 3.05 metres in
height, measured from the floor to the top of the parapet or half the height of
the roof whichever is the higher, may be erected in such a position that the
distance between the garage and the street line which forms the boundary
of this erf shall not be less than the value of ..x... as expressed by the following
equation, when ..x... is a distance less than that otherwise, prescribed as the
building line for this erf;

x=1+s(/h?+400s — (h+ 20s))

Where s is the factor of rise in accordance with the mean gradient of the land
to be actually excavated for the erection of the garage such gradient to be
measured at right angles to and from a point on the street boundary
vertically opposite to the centre of that side of the garage which is most
nearly parallel to the street boundary of the erf, and h is the difference
between the mean level of the floor of the garage and the mean ground
level at a point on the street boundary vertically opposite the centre of that
side of the garage which is most nearly parallel to the street boundary of the
erf, such difference to be positive is respectively below or above the mean
ground level at the point specified.

Notwithstanding the foregoing, however, a garage shall not be erected
nearer than 1.41 metres to the street line which forms a boundary of this erf
and where no portion of a garage projects above the level of the ground
immediately adjoining any side of such garage other than the side which is
most nearly parallel to the street boundary of the erf, the corner of the bank
at the intersection of the street boundary and the prolongation of those sides
of the garage which are most nearly at right angles to such street ,boundary
shall be splayed in such manner that the land cut off from the corner shall be
in the form of an isosceles triangle the equal sides of which shall be not less
than 1.41 metres.”.

Condition 6A.1.(f): “That no building or structure or any portion thereof except
boundary wallls, fences and an outbuilding not exceeding 3,05 metres in
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height, measured from the floor to the top of the parapet or half the height of
the roof, whichever is the higher, and no portion of which is used for human
habitation, shall be erected nearer than 1,57 metres to the lateral boundary
common to this and any adjoining erf.”.
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