CITY OF CAPE TOWN 77

ISIXEKO SASEKAPA
STAD KAAPSTAD

REPORTTO MUNICIPAL PLANNING TRIBUNAL

CASEID 70520831

CASE OFFICER A. ESAU

CASE OFFICER PHONE NO | 021 360 3226

DISTRICT KHAYELITSHA/MITCHELLS PLAIN
REPORT DATE FEBRUARY 2021

ITEM NO MPTSE70221
APPLICATION FOR AN ADMINISTRATIVE PENALTY IN TERMS OF THE CITY OF CAPE

TOWN MUNICIPAL PLANNING BY-LAW, 2015 (MPBL) IN RESPECT OF ERF 2153, 32
BLADE STREET, CAMELOT, HAGLEY

1 EXECUTIVE SUMMARY

Property description

Erf 2153, Hagley

Property address

32 Blade Street, Camelot

Site extent

253m?

Current zoning

General Residential Zone 1 (GR1)

Current land use

Dwelling house, unauthorised house

shop.
Overlay zone applicable None
Submission date 19 November 2020
Subject to PHRA / SAHRA No
Any unauthorised land use / building Yes, unauthorized house  shop

work?

operating from the existing garage.

Has owner applied for the
determination of an administrative
penalty

Yes

Has the City Manager applied to the
MPT for an order that a person who is
confravening the MPBL must pay an

administrative penalty in an amount

determined by the MPT

No

Has the City issued a demolition
directive i.t.o section 128 of the MPBL?
If yes, an administrative penalty may
not be applied for.

No

Has the City served a notice on the
owner or other person in respect of
the unlawful land use or building work
which required the owner or other
person to apply for the determination
of an administrative penalty?

Notice was served on 19/06/2019
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DECISION AUTHORITY
For decision by the Municipal Planning Tribunal.
BACKGROUND / SITE HISTORY

The subject property, namely Erf 2153, is situated in the residential suburb of
Camelot, Hagley. The subject property is zoned General Residential 1 in terms of
the Development Management Scheme and measures approximately 253mz2.
Due to the property falling outside of a group housing scheme, development
rules of Single Residential 1 zone applies.

The immediate surrounding environment is predominantly residential in nature
comprising of similar zoned erven. (see Annexure A).

As a result of the unlawful land use in the form of a house shop that has been
operating from the existing garage, an application for the determination of an
administrative penalty is referred to the Municipal Planning Tribunal (MPT) for
decision (see Annexure B).

Exisling 1 Unauthorised land
use

BLADE STREEY

SITE PLAN

An administrative penalty is required because Item 21(c) of the Development
Management Scheme is contravened. House shops are only permitted in the
SR1 zone with consent from Council.

The owner was served with a section 126 compliance nofice in terms the MPBL,
by land use enforcement to compel compliance. The compliance notice was
served on the owner on 19 June 2019 and the expiration date was 19 July 2019.
When the property inspector conducted a follow up inspection, it was found
that the transgression was continuing unabated and that the owner reneged on
submitting a land use application to rectify the land use fransgression. The land
use enforcement case was then summarily submitted for legal action (see
Annexure C).
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Total Municipal Value of property R746 000,00
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SUMMARY OF APPLICANT'S MOTIVATION

The applicant’s motivation for the proposal is attached as Annexure D and may
be summarized as follows:

. The owners claim that a previous temporary departure was approved
and that the consultant misled them at the time and advised them it was
not required to obtain further approval, as a result of the temporary
departure lapsing.

. The purpose of the application is to regularize the house shop and ensure
the continued operation thereof.

o The extent of the house shop will not have a significant impact.

ASSESSMENT OF APPLICATION

In terms of section 129(7)(b) of the By-Law, an administrative penalty for the land
use contravention may not be more than 100% of the municipal valuation of the
area that is used unlawfully.

Administrative Penalty: Calculation

Unauthorized land use

x Total Unlawful Area (31m?) = R 91 407,00

5.5

Total area of property (253m?)

An amount which is not more than 100% of R?1 407.00 may be imposed as an
administrative penalty.

The following factors need to be considered when determining an appropriate
administrative penalty, as contemplated by section 129(8) of the By-Law:

The nature, duration, gravity and extent of the contravention

Nature - The subject property is situated within a predominantly residential
neighborhood, where the properties are developed with single story buildings.
The land use contravention is for using the existing garage as a house shop
without obtaining a land use approval, prior to commencement. The area is
primarily residential and is compatible with certain non-residential land uses,
such as places of instructions/worship, house shops, welfare/creche facilities and
other associated live, work, and play activities.

Duration — It is not clear as to exactly how long the unlawful land use has been in
operation, but as a notice was served to cease the unauthorised work in June
2019, it is clear that the use has been in operation for at least 18 months. The
owner claims a temporary departure was previously approved for a house shop
and that he was misled by the consultant at the time stating no new
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applications will be required. It is to be noted that no land use approval relating
to a temporary departure could be found on the Council records.

Upon seeking clarification on the exact duration of the contravention, the
applicant could not recall exactly when the use commenced, but stated that
he thought that a temporary departure was approved around 2011/2012, and
expired around 2016/2017.

The duration is therefore likely to be somewhere between 3 years (when the
applicant claims the temporary departure lapsed), and 18 months (when the
compliance notice was served).

Gravity — The use (house shop) is seen to be compatible with residential uses as
house shops are a common occurrence in the area.

Extent — The proposed house shop occupies 31m?2 of the subject property, which
measures 253m?2, which equates to the activity occupying approximately 12% of
the total extent of the subject property. This can be regarded as moderately
significant.

The conduct of the person involved in the contravention

The owner has admitted that he was operating in contravention of the By-law,
and claims he was operating lawfully as advised by the consultant at the time.
The proper land use application to rectify the transgression was only submitted
after being served with a section 126 compliance notice in terms of the
Municipal Planning By-Law, 2015.

Whether the unlawful conduct was stopped

The unlawful conduct has not been stopped, hence the reason for the
proposed application in ferms of section 129 of the By-Law.

Whether a person involved in the contravention has previously contravened by
this By-Law or any other planning law

Based on the application made to rectify the unlawful land use, it is assumed
the owner has not previously contravened this or any other planning by-law.

In view of the aforementioned considerations in terms of section 129(8), this
department recommends that a R1 500.00 administrative penalty be charged
for the unauthorized land use.

REASONS FOR DECISION

Reasons for the recommended decision may be summarised as follows:

The extent of the contravention area, which is 31m? is considered moderately
large (12%).

The nature and impact of the unauthorized land use is considered minor, given
its extent and impact on the surrounding erven.
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The current owner has taken the necessary steps to rectify the fransgression and
has not previously contravened any By-Law.

The applicant only submitted the required applications after being served with a
section 126 compliance notice in terms of the MPBL, 2015.

The duration of the contravention is unclear, but is between 18 months and 3
years. The confravention is therefore considered to be longstanding.

RECOMMENDATION
In view of the above, it is recommended that:

An administrative penalty to the amount of R1 500 be determined in terms of
section 129 of the City of Cape Town Municipal Planning Amendment By-Law,
2019, in respect of the unauthorized land use (house shop), on Erf 2153, 32 Blade
Street, Cameloft, Hagley

ANNEXURES

Annexure A Locality Plan

Annexure B Building Plan indicating area of contravention
Annexure C Section 126 Compliance Notice

Annexure D Applicant’s Motivation

Annexure E Municipal Valuation

Yo /Lfﬂfﬂ/h/f{

Section Head : Land Use

District Manager

Management

Name  Danette de Klerk Margot Muller
Telno 079 286 9219 021 360 1150
Date 3 February 2021 7 February 2021
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ANNEXURE A: LOCALITY MAP

PLANNING AND BUILDING DEVELOPMENT MANAGEMENT
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ANNEXURE B: BUILDING PLAN INDICATING AREA OF CONTRAVENTION
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ANNEXURE C: SECTION 126 COMPLIANCE NOTICE

Pocns & Bocws Comgaes
Ncoore Shaet
CITY OF CAPE TOWN e
ISIXEKO SASEKAPA RS s

STAD KAAPSTAD Ak for Sases
LI MT 118

Cat O G5 775

f=xnk - _
WL TI0 et SO o 30
Flercrme N e Mrseeer? Lo emeey
Rotes o

Deor S¢ 7 Mocsam

COMPUANCE NOTICE IN TERMS
LAW 2015

NWIRGMWGMWWMW”-

You are the occupier operator of E1 3 133 stuoted 32 Sioos weet, Cameiof, Hogiey

An inspaction camad out on 19 June 2015 indcated hat you ore gioning @ house shop fom the

Sbhovementicned peoperty.

The property 5 20nec General Resindential 1 in terms of fhe dewecoment monogament Ichame which
constitules scheduie 3 of the City of Capa Town Municoo Pionning Bydow. 2015 {"fhe Sy-low

Tha ACThity & in confravention with 2oning of ine proparty which it Gereral Besidenticr 1HGRI)

Sechon 35{Z] of the By-Low provides that

3$52) NG person may e o develop lond uniess the use of development & peanitied n lenms of the
mmammswmammmmnwwhmdmaﬂm

ond/or

35{3} No peson may confrovene or fai fo comply with 0 condifion of approvol Imposed or deemed 10
hove been imposed in feoms of thes By-low

In tesms of section 133 of the By-low. o penon 5 guity of on offence # the peron-

fa) confrovenes o -
[0} cecivon faken or o condifion mposed or deemed 10 hove baeen token or imposed in terms of

it By-Low:

U] provision of the development monogement scheme!

(W]  wsesiond in 0 manner other hon pemmitied Dy the deveiopment manogement scheme:
fv] compéonce nofice issued in ferms of section 126 or

v drective zwed in feems of section 128.

You ore hereby instucted 1o cease fhe uniawhul conduct and 1o comply with the provisions of the By-
Law/ zoning of the property within 30 days by 19 July 2015

e CIpeiow Qov 30
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z

in tenvs of section 133(32) of the Bylow. o n ) fne of RE0O 00 ‘
it St ! ohm:;m fiatie 10 o fine of RECO 000,00 o imorcnmnt ret

In e of section 13314) of the By-Law, an owe -

# relevant, fote steps comtermpioted in section 127 1o withdrow an approvel tv o termgarr,
SGepartue or Gn Appove? granted for @ kmited pesoed of fime:

o
w
() mhmdsecﬁ:;\lwhrmmmd .
odmisshotive penaity:
vl apply to o compatent cout for e reler o
N eliole o ot aporupriote naiuaing ihe costs of e appikcaton; and

Nofe that in tems of saction 130 of the Byt o Fou may apEely 19 the City for the secenory aoprmwel.

Yours
% ‘0
Warren Langerman
Assistont Property inspector
for DIRECTOR : Urban Development Authority
Received by AL "jc oot e ke s
Sgznature N T v 4 -?
Date- =%
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ANNEXURE D: APPLICANT'S MOTIVATION

MOTIVATIONAL REPORT FOR AN ADMINISTRATIVE PENALTY IN TERMS OF
SECTION 129(R) OF THE CITY OF CAPR TOWN MUNICIPAL PLANNING
BY, 2015 IN RESPECT OF ERF 2151, 32 BLADE STREET CAMELOT,
LOCATED IN THE HAGLEY TOWNSHIP, CITY OF CAPE TOWN
JURISDICTION

1 INTROCUCTION

The report terve: to motivate the applcation for the determination of an aaminiztrative
penalty in teem: of the City of Cape Town Municipol Planning By-Law.2015 on the Ef
2153 [nerecfter known as the subject conocermed). The propoial involves an unauthorised land
vie (house thop| that need: 10 be reguiarsed on the wbjec! concemed a: stioulated in item
129 of the MPBL 2015

2 PROPERTY DETAILS

2. 1 The lollowing documents are altoched:

-  Application Form

- Titie Deed:

- Power of Attormay

- Proposed Site Development Plan s [3DP's)

3. OWNERSHIP
The owner/: of the subject concernaed have authorized Aphiwe Diba to act on their behalf to
swomit the application, and an attoched POA iz attached to thiz report,

4 NATURE OF APPLICATION
The proposal involves an unouthorsed lond uvie (houte thop) operating from existing goroge
ha: been converted into a house shoo measuring 31m/2 in extent.

5. (8) When determining an appropriate administrative penalty, the Municipal Planning
Tribunal must consider at leas! the lollowing factors —

(o) the nature, duration, gravity and extent of the confravention:
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()] the conduct of the person involved in the confravention;

[e) whether the uniawful conduct was stopped: and

(d)  whather o peron involved in the contravention ha: previously controvenad this By-Law
or O previous plonning law.

Nature: The lond vie contravention i for using a portion of the subject property (31m/2 thereo!
only} a3 0 houte shop without cbtaining a lond uze approval, from locality Counci to operote
the houte thop from portion the garoge.

Durafion: According 1o the ownern of the subject concerned when interviewing them they
stated that o tempaorary land uze departure has recently exprad which is less than 12 months
ond the owner: of the iite wa: misled by the previous consultant thot other application was
no need 1o reguiorse the nouse thop.

Gravily: None of the neighbour: complained during the construction of the double storey
aweling houze. The meozon for Jubmitting the propoied appiication ik fo reguiorze the
proposed unouthorsed building work on the ubject concemed.

Extent of confravention: The amount 1o 31m/2 off the total extent of the wbjec! concemad
which i not 1o have o significant impoact on the remaining portion of the subject concermed.

4. The conduct of the person involved in the conravention:
The owner: are in the proces: of submitting both the land uie appiication as well o3 the
oforezald administrative penalty

7. Whether the unlawtul conduct was stopped:

The construction of the bullding wo: complieted before the building whare submitted to
Council.

8. Whether a person involved in the confravention has previously confravened this By-

Law or a previous planning law.
- No.

9. CONCLUSION

It can be concluded that the owner/s of the subject concermed have mode the necessary
statuary application fo comply with the relevont By-Law once the contravention: were
brought to their attention by Aphiwe Diba in crder to regulanse the unauthorized house shop
on the subject concerned, Lastly the contraventiors are not considered to have nor pose an
odverse Impact on the sumounding residential area. It is therefore, required that the
adminitrative penally be waived and further requires the authorised official and Municipal
Planning Tribunal 1o impose a minimal fee on the contravention done on the premises.
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ANNEXURE E: MUNICIPAL VALUATION
\Usage Code A02
Usage Two dwelling residential
Area (Calculated) 253.58 m2
Total Value 746000 <+
Valuation Year 20190701
Approval Date |0000-00-00
Registered Date 2006-06-22
IPurchase Date 2005-07-05
Purchase Price 74000,0
Title Deed Number T44753/2006
Business Partner Nr 1001632525
'Owner Title |Mr.
'Owner Name |MAHONENWA BAHOMBWA
Owner First Name |MAHONENWA
Language EN

Owner Postal Address

49 RUBY STREET BLUE DOWNS 7100

ID Number

8007026144185(SA Identity Doc, expired)

IRate payer Name

|MAHONENWA BAHOMBWA

IRate payer Street Address

RUBY STREET 49 BLUE DOWNS ZA

IRate payer Postal Address

49 RUBY STREET BLUE DOWNS 7100

key

486587

IPhysical Address

32 BLADE STREET, CAMELOT

[ErfNo

2153
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