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REPORT TO MUNICIPAL PLANNING TRIBUNAL

ITEM NO MPTSW19/05/2022

CASE ID

70552288

CASE OFFICER

J San Giorgio

CASE OFFICER PHONE NO

021 444 9538

DISTRICT

Southern

REPORT DATE

29-04-2022

WARD 62: APPLICATION FOR AN DMINISTRATIVE PENALTY IN TERMS OF THE CITY OF
CAPE TOWN MUNICIPAL PLANNING BY-LAW, 2015: REMAINDER ERF 392
CONSTANTIA, 21 PETER CLOETE AVENUE
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EXECUTIVE SUMMARY
Property description
Property address
Site extent
Current zoning
Current land use
Overlay zone applicable
Submission date
Subject to PHRA / SAHRA
Any unauthorised land use / building
work?
Has owner applied for the
determination of an administrative
penalty
Has the City Manager applied to the
MPT for an order that a person who is
contravening the MPBL must pay an
administrative penalty in an amount
determined by the MPT
Has the City issued a demolition
directive i.t.o section 128 of the MPBL?
If yes, an administrative penalty may
not be applied for.
Has the City served a notice on the
owner or other person in respect of the
unlawful land use or building work
which required the owner or other
person to apply for the determination
of an administrative penalty?

Remainder Erf 392 Constantia
21 Peter Cloete Avenue
3845m2
Single Residential Zone 1
Institution (rehabilitation centre)
Constantia – Tokai Local Area Overlay Zone
26-05-2021
No
Unauthorised land use in the form of an
Institution (rehabilitation centre)
Yes

No

No

No

2

DECISION AUTHORITY
For decision by the Municipal Planning Tribunal.
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BACKGROUND / SITE HISTORY

3.1

On 03-06-2021 an application for consent and a parking departure was submitted
to accommodate an institution (rehabilitation centre). The application will be
advertised shortly.
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SUMMARY OF APPLICANT’S MOTIVATION

4.1

The applicant’s motivation is attached as Annexure C and may be summarised
as follows:

The activity commenced in February 2021 to permit staff training to occur.

The activity commenced on a small scale with no more than 3 patients.

The on-set of the Covid pandemic compelled an accelerated
commencement date of the activity.

The land use application for consent has already been submitted for the
activity.

While some counselling will occur on-site there will also be outpatient
facilities.

There are no restrictive title deed conditions.

While the property is ±3845m2 in extent, the building does not exceed
±810m2 in extent.

The building extent and layout will be retained as is.

The activity has no adverse impact on surrounding properties.

The activity goes largely unnoticed by neighbours.

Sufficient on-site parking exists for staff.

No on-site parking is required for patients.

The full extent of the property is used to accommodate the activity.

The is no unauthorized building work on the property.

The activity has not ceased as the demand for rehabilitation facilities have
increased in demand since the pandemic started.

The activity could be argued to be an essential service.

A value of R8.1million should be used for the determination of the
administrative penalty given the 810m2 extent of the building.

The demand for rehabilitation centres must be taken into account in the
determination of the administrative penalty application in light of the one
of the worst pandemics the world has seen.

5

ASSESSMENT OF APPLICATION

5.1

The institution (rehabilitation centre) contravenes Items 21 (as the use is only
permitted with consent), 22 (relating to the 6m setbacks) and 137 (relating to
parking) of the Development Management Scheme (DMS).

5.2

The institution also contravenes condition L(3) in the title deed that states that the
erf shall only be used the purposes permitted in the Town Planning Scheme. As
this condition was imposed in terms of the Townships Ordinance No 33 of 1934,
the contravention of this condition is also a contravention of the MPBL.

5.3

In terms of section 129(7) of the By-Law, an administrative penalty for the land use
contravention may not be more than 100% of the municipal valuation of the area
that is used unlawfully.

5.4

The municipal value of the property is R16 000 000.00 as per GV2018 (see Annexure
D).

5.5

Effectively the entire property is being used as the Institution (rehabilitation centre)
and thus an amount which is not more than 100% of R16 000 000.00 may be
imposed as an administrative penalty.
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5.6

The following factors need to be considered when determining an appropriate
administrative penalty, as contemplated by section 129(8) of the By-Law:
a) The nature, duration, gravity and extent of the contravention
Nature – The nature of the contravention relates to the unauthorized institution
(rehabilitation centre) that is operating from a dwelling house.
Duration – According to the applicant, the institution commenced in February
2021. The duration of the contravention is therefore short.
Gravity – The gravity of the contravention is serious, particularly considering that it
relates to a habitable building that accommodates vulnerable members of
society. The lack of a land use approval has a knock-on effect in that it means
that City Health and Fire Safety approvals cannot be given. Furthermore,
surrounding communities often have legitimate concerns regarding these sorts of
uses in residential area. The gravity is further aggravated by the contravention of
the title deed condition.
Extent – As effectively the entire property of 3845m2 is being used as the institution
(rehabilitation centre), the extent of the contravention is large.
b) The conduct of the person involved in the contravention
The applicant has not fully explained the conduct of the person involved in the
contravention (ie the owner and operator). Although the owner has submitted
the necessary applications to legalise the use, this was done after the
commencement of the activity. Rehabilitation centres of this nature are highly
regulated as it is inconceivable that the operator was not aware of the
procedural requirements. It appears that the land use contravention was willful.
The conduct of the owner cannot be condoned.
c) Whether the unlawful conduct was stopped
The unauthorized activity has not ceased.
d) Whether a person involved in the contravention has previously contravened by
this By-Law or any other planning law
As far as can be ascertained the persons involved in the contravention has not
previously contravened this By-Law or any other planning law.

5.7

In view of the abovementioned considerations, and in particular the large extent
of the contravention, the gravity of the contravention, and that the intention of
administrative penalty applications, in part at least, is to serve as a deterrent, but
bearing in mind the short duration, it is recommended that an administrative
penalty of R20 000.00 be imposed.
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REASONS FOR DECISION

6.1
6.2
6.3
6.4

Reasons for the recommended decision may be summarised as follows:
The unauthorised institution (rehabilitation centre) is in contravention of Items 21,
22 and 137 of the Development Management Scheme, as well as a title deed
condition that was imposed in terms of the Townships Ordinance No 33 of 1934.
The extent of the contravention is large.
The duration of the contravention is short.
The gravity of the contravention is serious, particularly considering that it relates
to a habitable building that accommodates vulnerable members of society. The
lack of a land use approval has a knock-on effect in that it means that City Health
and Fire Safety approvals cannot be given. Furthermore, surrounding
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6.5
6.6
6.7
7

communities often have legitimate concerns regarding these sorts of uses in
residential area. The gravity is further aggravated by the contravention of the title
deed condition.
It would appear that the land use contravention was willful. The conduct of the
persons involved in the contravention cannot be condoned.
The unauthorized activity has not ceased.
As far as can be ascertained the persons involved in the contravention has not
previously contravened this By-Law or any other planning law.
RECOMMENDATION
In view of the above, it is recommended that:

a)

An administrative penalty in the amount of R20 000.00 be determined in terms of
Section 129 of the City of Cape Town Municipal Planning By-Law, 2015 in respect
of Remainder Erf 392 Constantia in respect of the unauthorised instituation
(rehabilitation centre).

ANNEXURES
Annexure A
Annexure B
Annexure C
Annexure D
Annexure E

Locality plan
Site development plan
Applicant’s motivation
Municipal valuation
Title deed

Section Head: Land Use Management
Name
Tel no
Date

Comment

P Hoffa
021 444 7724
2022-04-29

District Manager
Name
Tel no
Date
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Annexure
A
Locality plan
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LOCALITY MAP
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Annexure
C
Applicant’s
motivation
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PLAN AFRICA CONSULTING
Address:
Cell:
Fax:
E-mail:

No. 14 Coetzenberg Road, Edgemead, 7441
076 832 8005
0862 603 701
plan.africa.consulting@gmail.com

APPLICATION FOR DETERMINATION OF ADMINISTRATIVE PENALTY RE
CONDUCT OF AN INSTITUTION FROM ERF 392 SITUATED AT NO. 21
PETER CLOETE DRIVE, CONSTANTIA FOR THE PURPOSE OF ALLOWING
PREMISES TO BE USED TO PROVIDE SUB-ACUTE REHABILITATION
FACILITIES
APPLICATION/MOTIVATION:

Application is hereby made for the determination of an administrative penalty in
respect of Erf 392, Constantia, zoned Single
Residential (SR.1) with regard to the existing
institution, which has been in operation
since the beginning of February 2021.
The reason for the early commencement of
operations is because preparations had to
be made to put systems in place to make the
rehab facility operational, albeit on a small
scale, with a total number of no more than
three sponsored patients being accommodated onsite to facilitate practical staff
training, which commenced at the beginning
of February 2021.
The need for the treatment facilities to
become operational has been accelerated
with the onset of the pandemic.
A consent use application has been made to
the City of Cape Town for Council’s consent
to operate an institution (rehab facility) as a
consent use from Erf 392 situated at No. 21
Peter Cloete Drive, Constantia to allow for
the existing premises to be used to provide
sub-acute rehabilitation facilities, assisting
the recovery of patients with compassionate
care designed and services such as:
•

Medium-term mental health wellness
and mindfulness care.
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•

Short to medium term rehabilitation from
mental health disorders.

•

Sub-acute treatment for substance
misuse and process disorders.

•

Physical detoxification, utilising inter
alia cognitive/dialectical behaviour therapy.

•

Out-patient treatment for mental health
disorders. Online counselling sessions.

The floor area of the six-bedroom house as
per the City’s valuation’s records is 810 sq.
m’s.
The current landowner who purchased the
land in 2014 has not made any physical
changes to the property – It is therefore
assumed that the all the structures on the
property have been approved by Council.
There are no restrictive Township Title
Conditions which relates to the use of the
property.
The Title Deed restrictions which are
registered against the property appear to be
registered in favour of the original farm.
VALUE/COSTING OF CONTRAVENTIONS:
The total extent of the property is 3,845 sq.
m’s.
The total extent of the 6-bedroom house is
810 sq. m’s.
The current municipal valuation of the whole
property, inclusive of all improvements is
R16-million, although in current market conditions, it may be more difficult to sell a
residential property in this price bracket.
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Based on the online research, construction
costs are currently in the region of R10,000
per sq m, which would place the replacement costs of the house at approximately
R8.1-million.
No fixed structures needed to have been
altered for the purpose converting the section of the house used for office purposes
which was done without costing the
landowner anything.
It is therefore suggested that one uses an
estimated amount of R8.1-million to determine the administrative penalty.
Duration of contravention: The landowner
commenced the rehab operation in or about
the beginning of February 2021.
Gravity of contravention: The rehab facility
has had no adverse impact on the
neighbours and there is more than sufficient
space on the site to accommodate the
required off-street parking for staff. Patients
do not use their own transport to and from
the premises.
Nature of Contravention: Early commencement of rehab facility to facilitate preparations to set up facility and to train staff.
Consent use application has been submitted
to Council to use property as a rehab facility.
Extent of contravention: Use of house as
rehab and garden for relaxation by patients.
Cost of work required: No cost incurred to
convert portion of house into rehab – No
building work done.
Approved building plans exist for all
improvements made to the property.
Property purchased in 2014 by current
landowner, who has not made any
physical/structural changes to the house.
3
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Fixed Property Building Work: N/A – No
structural improvements have been made to
property to accommodate rehab.
Approved building plans exist for
improvements made to the property.
NOTICE TO CEASE:

all

No notice to cease operations has been
served upon landowner.

TITLE CONDITIONS CONTRAVENED: N/A
TP CONTRAVENTIONS:

Application for consent use and parking
departure to facilitate parking shortfall,
which can be mitigated by the fact that only
staff use their cars to commute back and
forth from work, while patients do not us
their own transport.

UNLAWFUL BUILDING WORK: N/A
CONDUCT OF PERSON INVOLVED IN CONTRAVENTION:
The rehab facility does not detract from the
neighborhood nor does it cause any of the
neighbours any harm.
The landowner has not altered the fascade of
the building and the rehab operations goes
largely if not completely unnoticed by the
neighbours.
The property is well screened off by trees
and the house is situated much lower than
Peter Cloete Avenue.
WHETHER UNLAWFUL CONDUCT WAS STOPPED:
No, the home occupation is still in operation,
as the demand for rehab services have
spiked since the beginning of the pandemic.
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WHETHER PERSON INVOLVED HAS PREVIOUSLY CONTRAVENED THE
LAW:
No, the landowner has not previously
contravened the provisions of the MPBL.
MITIGATING FACTORS:

The rehab facility is an essential service to
the public, which has become critically
important since the inception of the pandemic.

MUNICIPAL VALUATION:

The current municipal valuation of the
property (land and buildings) is R16-million.
The estimated replacement value of the 810
sq. m house is R8.1-million, based on
estimated current building costs of R10,000
per sq. m.

VALUE OF WORK:

Based on the online market research
construction costs is currently estimated to
be in the region of R10,000 per sq m, which
would place the value of the estimated
house floor area of 810 sq. m’s, in the region
of an estimated R8.1-million.
No fixed structures needed to have been
altered for the purpose converting the 810
sq. m house used for rehab purposes, which
was done without costing the landowner
anything.
It is therefore suggested that one uses an
amount of approximately R8.1-million to
determine the administrative penalty.

CONCLUSION:

In the determination of the administrative
penalty, it is recommended that Council
takes into consideration the need that the
rehab fulfills in meeting society’s need for
subacute rehabilitation facilities, while we
are trying to deal with the aftermath of one
the worst pandemics experienced in modern
times, including the limited impact (if any)
that the rehab has had on the neighborhood
and that the landowner has submitted a
5
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consent application to Council for the use of
the subject property as a rehab.
Also, what is of paramount importance is the
short duration of the town planning (DMS)
contravention.

Adriaan du Plessis van der Merwe
PLAN AFRICA CONSULTING
Date: 20 May 2021
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Annexure
D
Municipal
Valuation
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Annexure E
Title deed
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