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REPORT TO:

MUNICIPAL PLANNING TRIBUNAL

ITEM NO MPTSW35/05/2022

Case ID

70588499

Case Officer

F Currie

Case Officer phone number
District

021 444 7727
Southern

Report date

26/04/2022

WARD 64: APPLICATION FOR ADMINISTRATIVE PENALTY IN TERMS OF THE CAPE TOWN
MUNICIPAL PLANNING BY-LAW, 2015 (MPBL): ERF 159573 CAPE TOWN AT MUIZENBERG,
100 MAIN ROAD
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EXECUTIVE SUMMARY

Property description
Property address
Site extent
Current zoning

Current land use
Overlay zone applicable
Submission date
Subject to PHRA / SAHRA
Any unauthorised land use / building work?

Has owner applied for the determination of
an administrative penalty
Has the City Manager applied to the MPT
for an order that a person who is
contravening the MPBL must pay an
administrative penalty in an amount
determined by the MPT
Has the City issued a demolition directive
i.t.o section 128 of the MPBL? If yes, an
administrative penalty may not be applied
for.
Has the City served a notice on the owner
or other person in respect of the unlawful
land use or building work which required
the owner or other person to apply for the
determination of an administrative
penalty?
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Erf 159573 Cape Town at Muizenberg
100 Main Road, Muizenberg
5334m²
General Residential Subzone GR4,
General Business Subzone GB5 and
Transport Zone 2
Block of flats and shops
Muizenberg / St James / Kalk Bay
Heritage Protection Overlay Zone
31/01/2022
No
Unauthorised building work within a
heritage protection overlay zone
(HPOZ) in the form of:
 Re-design and replacement of
shopfronts.
 Timber cladding for signage.
Yes
No

No

A building inspector served notices on
25/05/2021 and 15/11/2021 relating to
illegal building work on the property.
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DECISION AUTHORITY
For decision by the Municipal Planning Tribunal (MPT).
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BACKGROUND / SITE HISTORY

3.1

In August 2021 an application for a zoning map error correction was approved
which resulted in the zoning map for the eastern most parts of the property
being changed from General Residential Subzone GR4 to General Business
Subzone GB5 and Transport Zone 2.

3.2

In September 2019 an application for approval for building work in a HPOZ was
submitted. The application is complete and is ready for report but is pending the
finalisation of the administrative penalty process.
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SUMMARY OF APPLICANT’S MOTIVATION
The applicant’s motivation is attached as Annexure D and is summarized as
follows:








The landlord wanted to upgrade the premises to assist the regeneration of the
Muizenberg town centre.
The upgrade was also undertaken in order to overcome to the high level of shop
vacancies (3 out of 4 shop spaces) resulting in a loss of income. The poor
performance of tenants was exacerbated by the Covid 19 lockdown.
The shop buildings were in a general state of disrepair. The work is mostly for
maintenance purposes.
The building work on the facade improves the appearance of the shops by
softening the public area of the building.
The improvements add to security. Shopfronts are replaced by heavier intruder
proof aluminium sections. Non-utilized windows and doors have been closed up.
Timber cladding has been installed to tie the signage together and create an
emphasis on the shop units. Material choice is a lightweight construction as a
secondary element to the building.
Further upgrading work is intended but has not yet been completed such as
external paving, repairs to the parking surface and vegetation in planters.
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ASSESSMENT OF APPLICATION

5.1

The administrative penalty is required for the unlawful building work which
contravenes Item 162 of the Development Management Scheme in that
building work on the façade of the ground floor retail premises has been
constructed without the necessary approval to do work in a HPOZ. The
unauthorized building work is as follows:
Replacement of shopfronts with aluminium sections.
Re-design of shopfronts including removal (i.e. bricking up) of non-utilised
windows and doors.
Timber cladding as a continuous element for signage.




5.2

In terms of section 129(7)(a) of the By-Law, an administrative penalty for a
building work contravention may not be more than 100% of the value of the
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building, construction and engineering work unlawfully carried out, as
determined by the City.
5.3

The applicant has stated that the value of the unauthorized building work that is
in contravention of the MPBL is R200 000.00. Although no invoice or explanation
has been provided, for pragmatic reasons this is used as the maximum
administrative penalty that can be charged. (Note that the table of building
values attached to the Standard Operating Procedure for Administrative
Penalties cannot be used in this instance as there are no values for this sort of
work.)

5.4

The following factors need to be considered when determining an appropriate
administrative penalty, as contemplated by section 129(8) of the By-Law:
a) The nature, duration, gravity and extent of the contravention
Nature – The contravention relates to construction of a re-designed façade to a
row of shops. The uses and overall built form are ordinarily permitted in the
General Business Subzone GB5, but contravene the provisions of the HPOZ.
Duration – According to the applicant, the duration of the contravention is ±10
months. The duration of the contravention is thus short.
Gravity – The gravity of the contravention is moderately serious as it involves
building work in a HPOZ on a prominent building that directly faces the public
realm. However, the gravity is mitigated by the fact that the City’s Heritage
Resources Section noted that the portion of the building affected is not older
than 60 years and indicated that the changes can be supported from a
heritage perspective and do not negatively impact on the significance or
character of the site’s context.
Extent – The extent of the contravention (façade re-design) is moderate.
b) The conduct of the person involved in the contravention
The applicant has not adequately explained the conduct of the owner and
blames the Covid 19 lockdown for some of the issues, whereas it was in fact
clear that the issues with the building long pre-date Covid 19. It appears that the
unauthorized conduct could have been willful, as, inter alia, the plans for the
changes were dated April 2021, which predates the construction which started
in June 2021. Furthermore, given the correction of the zoning map process, the
involvement of professionals in the built environment (ie a town planner and
architect) and the management of the property to receive a business rental, it is
difficult to believe that the owner would not have been aware of the correct
processes to be followed. Furthermore, notices were served by the building
inspector relating to the unauthorized building work. The conduct of the owner
cannot be condoned.
c) Whether the unlawful conduct was stopped
The unauthorized building work has been completed and thus the unlawful
conduct has not ceased.
d) Whether a person involved in the contravention has previously contravened this
By-Law or any other planning law
As far as can be ascertained, the current owner has not previously contravened
this By-Law or any other planning law.
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5.5

In view of the abovementioned considerations, and particularly considering the
conduct of the owner, the gravity of the contravention, and the intention that,
in part at least, administrative penalties are meant to serve as a deterrent, this
Department recommends that an administrative penalty of R5 000.00 be
imposed.

6

REASONS FOR DECISION
Reasons for the recommended decision may be summarised as follows:

6.1
6.2
6.3
6.4
6.5

6.6
6.7
7.

The building work contravenes Item 162 of the Development Management
Scheme relating to building work within a heritage protection overlay zone.
The duration of the contravention is short.
The gravity of the contravention is moderately serious as it involves building work
in a heritage protection overlay zone on a prominent building that directly faces
the public realm.
The extent of the contravention is moderate.
The applicant has not adequately explained the conduct of the owner and
blames the Covid 19 lockdown for some of the issues, whereas it was in fact
clear that the issues with the building long pre-date Covid 19. It appears that the
unauthorized conduct could have been willful, as, inter alia, the plans for the
changes were dated April 2021, which predates the construction which started
in June 2021. Furthermore, given the correction of the zoning map process, the
involvement of professionals in the built environment (ie a town planner and
architect) and the management of the property to receive a business rental, it is
difficult to believe that the owner would not have been aware of the correct
processes to be followed. Furthermore, notices were served by the building
inspector relating to the unauthorized building work. The conduct of the owner
cannot be condoned.
The unlawful conduct has not ceased.
As far as can be ascertained, the owner has not previously contravened this ByLaw or any other planning law.
RECOMMENDATION
In view of the above, it is recommended that:
a) An administrative penalty in the amount of R5000.00 be determined in terms of
Section 129 of the City of Cape Town Municipal Planning By-Law, 2015 in respect
of Erf159573 Cape Town at Muizenberg with regard to the building work as per
the plan drawn by Matt Pretorius Architecture with drawing number 1905-02-201,
dated 08/04/2021.

ANNEXURES
Annexure A
Annexure B
Annexure C
Annexure D
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Locality plan
Site development plan
Contravention plan
Applicant’s motivation

Page 4 of 5

0638

Section Head: Land Use Management
Name

P Hoffa

Tel no

021 444 7724

Date

2022-04-26

Comment

District Manager
Name

U Gonsalves

Tel no

021 444 7720

Date

2022-04-27
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LOCALITY MAP 0639
DEVELOPMENT MANAGEMENT

Overview

ANNEXURE : A

Erf: 159573

District: SOUTHERN

Allotment: CAPE TOWN

Suburb: MUIZENBERG

Ward: 64

Sub Council: 19

Notices Served

1:2 216

Generated by:
Date: 2022-05-03
File Reference:

Petition
Signatory




Support
Received
Objections
Received
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NOTES

26771

13125

6375

6496

13322

· All work, including mechanical and electrical work, is to be done in
accordance with the current National Building Regulations and Municipal
By-Laws.
· All work is to comply with the latest edition of the Model Pre-Ambles for
Trades.
· All materials and workmanship are to comply with the relevant S.A.B.S.
codes.
· This drawing is to be deemed to include all that is required for and
consistent with good building practice regardless of any omissions.

13157
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Existing toilets to be demolished

EXISTING STAIR

AD

Remove all tiles and make
good with self leveling screed
as floor finish Screed to have
exposed sealer (no skirtings)

CLIENT...................................................................................................

Remove all tiles and make good with
self leveling screed - floor finish to
match existing, level to be corrected.
Supermarket to confirm floor finish
spec.

Supermarket to confirm floor finish.
Currently floors are tiles.

N

6496

REG PROFESSIONAL...REG# ............................................................

S

Remove all tiles and make
good with self leveling screed
as floor finish Screed to have
exposed sealer (no skirtings)

8695

SITE BOUNDARY

EXISTING SHOP 3
EX CONVENIENCE SHOP
(PART OF SECTION 47)
224.61 sqm
Ceiling height 2,94m

W

22980

EXISTING CRECHE
TO BE CONVERTED
(PART OF SECTION 47)
229.39 sqm
Ceiling height 2,98m

16408

1000
New Sewerline to
be boxed in

EX SHOP 1
REDUCED
(PART OF SECTION 49)
51sqm
Ceiling height 2,99m

8608

New Toilet and
basin.

SIGNATURES:

EX SHOP 2
ENLARGED
(SECTION 48 & Part section 49)
149sqm
Ceiling height 2,99m

6375

2000

14489

21430

EB
SIT

299

· The Contractor must obtain the Architects written confirmation of any
instructions which involve a variation to the contract before putting
that work in hand.

New single skin wall to be plastered
and painted to match existing

ERF 86388

00

SITE BOUNDARY

OU
ND
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Y

50870

EXISTING BUILDING

Existing wall to be
demolished and
make good

2000

New Toilet and
basin.

· All voids, suspended ceilings and partitions are to be rodent-proofed
in accordance with the Government rodent-proofing regulations.
· The Architects retain Copyright of this Drawing. Contractors and
Sub-Contractors are to ensure the structural stability of all components of
their work, and to ascertain that the main structure is capable of
supporting
all loads applied thereto.
· It is the responsibility of the Main Contractor to ensure that
Sub-Contractors have all the information relevant to their part of the
Works.

COMBINE SHOP 3&4
(SECTION 47)
524 sqm
Ceiling height 2,98m

3347

ERF 146754
SITE BOUNDARY

EX TOILETS

Existing columns
to remain

5579

HILL CREST RO

· This drawing must be read in conjunction with all relevant drawings and
specifications.
· All dimensions and levels must be checked on site by the Contractor
before putting any work in hand.
· Any discrepancies on the drawings are to be brought to the
Architect's attention by the Contractor before putting any work in
hand. ASK, DON'T GUESS. Guesswork will be condemned.
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ANNEXURE B
SITE DEVELOPMENT PLAN

· This drawing is not to be scaled. Figured dimensions are to be used.
All dimensions are in millimetres unless otherwise stated.
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E

Existing columns
to remain

EX ATM

Existing columns
to remain

sqm included
in Shop 1
totals

Existing columns
to remain

NOTES FOR ELECTRONIC USE
THIS DRAWING MAY BE ISSUED ELECTRONICALLY

Existing shop front
door to remain

Existing walls to be demolished
and make good

THIS DRAWING CONTAINS EXTERNAL REFERANCES
(XREFs) WHICH SHOULD BE BOUND INTO THE DRAWING
PRIOR TO ISSUE; PLEASE REFER ALSO TO REVISION NOTES
ON THESE DRAWINGS:

Existing walls to be demolished and
make good

Existing shop front sliding
door to remain

SITE BOUNDARY

Existing door to be removed,
bricked up and make good
to match existing paint finish

NEW
DRYWALL
NEW
BRICKWORK
EXISTING
BRICKWORK

EX fire exit door

SEWERLINE
STRUCTURE
ABOVE/BEHIND

ERF 159573

ERF 148730

Existing
sewerline

104400 SITE BOUNDARY
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DEMOLISHED

Existing parking surface to
remain

STRUCTURE
BELOW
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EXISTING DRIVEWAY
ENTRANCE & Parking
650 sqm.
Total 24 Bays at 2,5X5m each

EX.
PARKING BAY
24

PARKING SCHEMES:
OLD SCHEME - PREVIOUS CRECHE
1 bay per 10 kids = 2 bays
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NO DESCRIPTION

EX.
PARKING BAY
11

CLIENT

CHARLIE BROWN
PROPERTY HOLDING

SHOP 01 - 51m² = 1 Bay
SHOP 02 - 129m² = 2 Bays
SHOP 03 - 200m² = 8 Bays
TOTAL REQUIRED BAYS: 11

MAIN ROAD

U

REVISIONS

A

NEW SCHEME PT1:
Shops = 2 bays per 100 GLA

SITE BOUNDARY

T

ELEMENTAL-STUDIO.CO.ZA
MATT PRETORIUS
0724819792 - mattpretorius@gmail.com
STUART THOMPSON
0823069817 - stuart@studiostar.co.za

EXISTING BUILDING

EXISTING PROPERTY LOW WALL TO REMAIN

SITE PLAN
scale 1:500 @A1
List of Finishes:
Walls - plastered and painted. Grey, Charcoal.
Timber Cladding - SAP substructure with SAP
cladding. Stained and sealed. 'Mahogany finish'.
Aluminum, Standard Charcoal.

EXISTING AREAS:
EX SHOP 01 - 100sqm
EX SHOP 02 - 100sqm
EX SHOP 03 - 224.61sqm
EX CRECHE - 229.39sqm

EXISTING PEDESTRIAN PAVEMENT

PROJECT

MUIZENBERG MAIN ROAD

EXISTING GROUND FLOOR PLAN
SECTION 49 - SHOP 1
SECTION 48 - SHOP 2
SECTION 47 - SHOP 3
scale 1:100 @A1

PROPOSED MINOR WORKS TO
EXISTING PREMISES.
SECTION 47,48&49
ERF 159573 BAY VIEW BODY
CORP ELIANGEXI INV (PTY) LTD
MUIZENBERG

APARTMENT BLOCKS
EXISTING TO REMAIN

REVISED AREAS:
SHOP 01 - 51sqm
SHOP 02 - 149sqm
SHOP 03 - 454sqm

DRAWING
COUNCIL SUBMISSION

Replace existing signage
with new to suit
dimensions

Timber cladding
over existing walls.
110x19mm
Horizontal Pattern

Existing shop front sliding
door to remain

2500

1700

2500

Existing Walls
made good and
repainted Colour, Grey.

DRAWING NO. REV.

SCALE
1: 100@A1

1905 - 02-201

Existing windows to be removed,
bricked up and make good to
match existing wall finish

4300

DATE
2021.04.08

SECTION A
scale 1:100 @A1

EXISTING FRONT ELEVATION
scale 1:100 @A1

Existing atm to remain

Existing folding stacking doors to
remain

2517

1050

2517

2203

4013

Existing Shop front doors and
windows to remain
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5127
OVERALL HEIGHT
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320 320

600

150

Existing concrete column to
remain
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2517

2100

SHOP 3

940

SHOP 2

700

ATM

DESIGNED BY
Existing V-Joints
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REVISED SHOP 3
(SECTION 47)
454 sqm
Ceiling height 2,98m

SHOP 1

430

700

Property finish to remain as is

2980

GILL ROAD

Existing shop front
door to remain

2420

EXISTING BUILDING

1100

Existing high level windows to be
removed, bricked up and make
good to match existing wall finish
EX Fire exist

MATT PRETORIUS ARCHITECTURE
MATTPRETORIUS@GMAIL.COM
0724819792
MATTPRETORIUS.COM
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ANNEXURE C

ANNEXURE D
CONTRAVENTION PLAN

±40m
±4m

0642
ANNEXURE D: APPLICANT'S
MOTIVATION

Charlie Brown Property Holdings
2011/109584/07

26th January 2022

Re: Admin Penalty Motivation
Bay View Lodge Commercial Sections 47, 48 and 49
100 Main Road, Muizenberg
Introduction:
Charlie Brown Property Holdings (the Landlord) purchased the three sections (sections 47, 48
and 49 of Bay View Lodge) in 2017. Although the premises were fully tenanted, the Landlord
recognised the need to improve the aesthetics of the premises, in order to improve the quality
of tenants and assist in the further regeneration of the Muizenberg town centre.
Background:
The retail component of Bay View Lodge has, for many years, performed poorly, as evidenced
by the closure of the 7-11 store that traded from the premises several years ago. The 7-11
was replaced by a small, family-owned supermarket in (approximately) 2015.
Charlie Brown Property Holdings took ownership of the three sections in 2017 when it
purchased them from the owners of the 7-11 store, who wanted to sell the sections as they
no longer operated from the premises. At the time, Charlie Brown Property Holdings
recognised the need to upgrade the premises, which were in a general state of disrepair, a
view which was supported by the Bay View Lodge Body Corporate and tenants in the
apartments above.
The historic poor performance of the tenants was exacerbated during the COVID-19-induced
lockdown, when two stores closed down - the creche and the costume/party hire.
The historic poor performance of the retail component at Bay View Lodge also resulted in
certain shops being let to poor quality tenants by the previous owners, which detracted from
the overall aesthetics of the centre and also attracted an unsavoury crowd, who lingered
around the premises and deterred the public from using the ATM located on-site. This is one
of the main reasons why Charlie Brown Property Holdings chose not to renew the lease for
the laundromat/hairdressing salon in December 2020.
As a result, the commercial premises had vacancies in three of the four shops: (i) ex-creche
due to lockdown (ii) ex-costume/party hire due to lockdown iii) ex-laundromat/hairdresser
Landlord decided not to renew, with only the supermarket and ATM remaining.
Renovations Underway:
The high level of vacancies prompted the Landlord to plan an upgrade to the premises and
lease the vacant shops to new tenants, which would help with: filling the loss of income to
the landlord; assisting the tenants in competing with the big businesses located nearby;
improve the appearance of the building which is very prominent in Muizenberg, and, bring in
new retailers who could not afford the expensive beachfront rentals.
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Matt Pretorius Architecture (MPA) was approached to assist in maintenance and
improvements to the Bay View Lodge Retail Units look and feel.
The work done on the internal spaces has been completed to suit the retail demand which
resulted from the successful leasing effort by the landlord, which has substantially reduced
the vacancy in the commercial sections:
the expansion of the family-owned supermarket - which necessitated the demolition
of the internal wall between the supermarket and the ex-creche space;
the leasing of a shop to Romans Pizza - who took the ex-costume/party hire shop and
half the laudromat/hairdresser premises, which necessitated the demolition of a portion of
the wall between the shops;
the landlord is still looking for a tenant for the vacant store of approximately 47m2,
but is waiting for the “right” tenant, which will complement the existing tenants, as well as
bring an enhanced offering to the community.
Look & Feel Motivation:
The purpose of a fresh look and feel was to give the shops more identity by softening the
public area of the building. The shops in this building have always struggled to capture the
public because of the lack of presence and general appeal. The shops currently blend in with
the flats above therefore your eye never acknowledges the retail section.
The work done on the facade is mainly made up of maintenance.
All plans were tabled and approved at the 2021 body corporate AGM by the client - Charlie
Brown Properties.
•
•
•
•

All shop fronts have been replaced with new heavier, intruder-proof aluminium
sections. The darker colour choice was to compliment the internal lighting of the shops
and external facade of the overall building block.
Non utilized windows & doors have been closed up for security and aesthetically limit
the elements on the facade to keep a clean focal point on the shop entrances/ recess.
Timber cladding has been installed to tie the signage together and create an emphasis
on the shop units. Material choice is a lightweight construction as a secondary element
used to dress the main body of the building.
The lower section of the building referred to as the “plinth” has been painted in a
medium-grey to differentiate the retail component of the building from the
residential. The colour allows the timber and signage to pop and highlight the retailers
to the main road in a non-intrusive manner.

Work still to be completed:
-

Final Coat of paint pending Heritage comments.
External paving, grey cobbles.
Repairs to tarred parking surface with new painted lines.
Landscaping e.g: vegetation in planters.

