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WARD 73: APPLICATION FOR AN ADMINISTRATIVE PENALTY IN TERMS OF THE CITY
OF CAPE TOWN MUNICIPAL PLANNING BY-LAW, 2015: ERF 70413 CAPE TOWN, 20
BURNHAM ROAD, PLUMSTEAD
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EXECUTIVE SUMMARY

Property description
Property address
Site extent
Current zoning
Current land use
Overlay zone applicable
Submission date
Subject to PHRA / SAHRA
Any unauthorised land use / building work?

Has owner applied for the determination of an
administrative penalty
Has the City Manager applied to the MPT for
an order that a person who is contravening the
MPBL must pay an administrative penalty in an
amount determined by the MPT
Has the City issued a demolition directive i.t.o
section 128 of the MPBL? If yes, an
administrative penalty may not be applied for.
Has the City served a notice on the owner or
other person in respect of the unlawful land
use or building work which required the owner
or other person to apply for the determination
of an administrative penalty?
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Erf 70413 Cape Town at Wynberg
20 Burnham Road, Plumstead
1216m2
Single Residential Zone1
Place of instruction in the form of a
tutoring centre for 20 learners per day.
None
06-04-2021
No
Unauthorised land use in the form of a
place of instruction at operates as a
tutoring centre for 20 learners per day.

Yes
No

No
Following a complaint from a
neighbour, a notice was served on
08-03-2021 by a property inspector
for the unauthorised use.

DECISION AUTHORITY
For decision by the Municipal Planning Tribunal.
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BACKGROUND / SITE HISTORY

3.1

A land use application was submitted on 24-05-2021 for consent to operate a
place of instruction (for a tutoring centre for children who are home schooled) for
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a maximum of 64 school learners between the age of 14 – 19 years. A maximum
of 20 are accommodated on-site daily. The components of the application
include a consent for the place of instruction and common boundary setback
departures. The application is in the advertising stage.
4

SUMMARY OF APPLICANT’S MOTIVATION
The applicant’s motivation is attached as Annexure C and may be summarised
as follows:

The place of instruction proposed is a tutoring facility.

The entire property is used.

The activity commenced in March 2021.

The gravity of the activity is not extensive as the activity has a low impact.

The tutoring centre is for children aged between 14 – 19 years.

The facility accommodates 20 learners on-site per day.

The activity operates between 08:00 – 15:00.

A stop-and-drop is accommodated in Walsall Road.

The property is located on a corner where ambient sound is loud – noise
generated by the activity is absorbed by the ambient sound.

The owner immediately submitted an administrative penalty application
when it was needed.

The unauthorized use did not stop.

The owner did not previously contravened any planning law.
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ASSESSMENT OF APPLICATION

5.1

The place of instruction (tutoring centre) contravenes Item 21 of the Development
Management Scheme (DMS) as a place of instruction is only permitted with
consent in Single Residential Zone 1. It also contravenes Item 22(d) of the DMS as
building line setbacks are required to permit the place of instruction to be 0m and
0.72m in lieu of 3m from a common boundary.

5.2

In terms of section 129(7)(b) of the By-Law, an administrative penalty for a land
use contravention may not be more than 100% of the municipal value of the area
that is used unlawfully as determined by the City.

5.3

The municipal value of the property as per GV2018 is R3 500 000.00 (see Annexure
D).

5.4

Effectively the entire property is being used as the place of instruction and thus
an amount which is not more than 100% of R3 500 000.00 may be imposed as an
administrative penalty.

5.5

The following factors need to be considered when determining an appropriate
administrative penalty, as contemplated by section 129(8) of the By-Law:

a) The nature, duration, gravity and extent of the contravention

Nature – The nature of the contravention relates to the unauthorized place of
instruction (tutoring centre) that is operating from a dwelling house.
Duration – According to the applicant, the place of instruction commenced in
March 2021. The duration of the contravention is therefore short.
Gravity – The gravity of the contravention is serious given the fact that the activity
relates to children. The lack of a land use approval has a knock-on effect in that
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it means that City Health and Fire Safety registrations / approvals cannot be
given. It must also be noted that a complaint was received by a member of the
public which resulted in a notice being served by a property inspector.
Extent – As effectively the entire property (1216m2) is being used as the place of
instruction, the extent of the contravention is large.
b) The conduct of the person involved in the contravention
 The applicant has not properly explained the conduct relating to the
contravention.
 It is unclear whether the applicant was aware of the need for an application
to be submitted first before the submission use could proceed. However, the
applicant indicated the activity moved to the current location due to
increased demand for their service.
 It would appear that the land use contravention was possibly willful as it is
difficult to accept that a person operating such a place of instruction would
not have been aware of the need to at least make enquiries as to what
municipal approvals are required. In the event that this did not happen the
conduct of the operator could be regarded as negligent.
 The conduct of the persons involved in the contravention cannot be
condoned.
c) Whether the unlawful conduct was stopped
The unauthorized activity has not ceased.
d) Whether a person involved in the contravention has previously contravened by
this By-Law or any other planning law
As far as can be ascertained, the persons involved in the contravention have not
previously contravened this By-Law or other planning law.
5.6

In view of the abovementioned considerations and, in particular the large scale
of the contravention, the serious gravity of the contravention, and that the
intention of administrative penalties is, in part at least, meant to serve as a
deterrent, this Department recommends that an administrative penalty of
R10 000.00 be imposed.
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REASONS FOR DECISION

6.1
6.2

6.3
6.4
6.5

Reasons for the recommended decision may be summarised as follows:
The unauthorised place of instruction is in contravention of Items 21 and 22 of the
Development Management Scheme.
The gravity of the contravention is serious given the fact that the activity relates
to children. The lack of a land use approval has a knock-on effect in that it means
that City Health and Fire Safety registrations / approvals cannot be given. It must
also be noted that a complaint was received by a member of the public which
resulted in a notice being served by a property inspector.
The extent of the contravention is large.
The duration of the contravention is short.
It would appear that the land use contravention was possibly willful as it is difficult
to accept that a person operating such a place of instruction would not have
been aware of the need to at least make enquiries as to what municipal
approvals are required. In the event that this did not happen the conduct of the
operator could be regarded as negligent.
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6.6
6.7
6.8

The conduct of the persons involved in the contravention cannot be condoned.
The unauthorized activity has not ceased.
As far as can be ascertained, the persons involved in the contravention have not
previously contravened this By-Law or other planning law.

7

RECOMMENDATION
In view of the above, it is recommended that:

a)

An administrative penalty in the amount of R10 000.00 be determined in terms of
Section 129 of the City of Cape Town Municipal Planning By-Law, 2015 in respect
of Erf 70413 Cape Town in respect of the unauthorised place of instruction in the
form of a tutoring centre.

ANNEXURES
Annexure A
Annexure B
Annexure C
Annexure D

Locality plan
Site development plan
Applicant’s motivation
Municipal valuation
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Ref: S:\OA-1733 - 02

February 2022

APPLICATION FOR CONSENT FOR PLACE OF INSTRUCTION ON ERF 70413, 20 BURNHAM
ROAD, PLUMSTEAD
1. Introduction

1.

Site Background

The subject property, Erf 70413 Plumstead, is located at number 20 Burnham Road, in the Southern
Suburbs of Cape Town. The site is currently zoned for Single Residential – SR1. The property has been
used as a dwelling house for many years. The site is currently used as a place of instruction and an
administrative penalty application has been submitted to the City of Cape Town with Case ID:
70544870.
The purpose of this land use application is to apply for the property to be used as a place of instruction
for a tutoring facility. Provision is made in the Single Residential Zone for a place of instruction under the
consent use from the City of Cape Town. The details of this application are set out below and are as
follows:
This application, to which the proposal will be dealt with below, proposes that the use of the property
be used as a Place of Instruction.
1.1 Applicant
Olden & Associates, Consulting Urban and Regional Planners, have been duly authorized by the
registered landowner, Flexcor Eighteen Pty Ltd, to prepare and lodge this application and report
detailing the specifics of the application and to provide an assessment and motivation in respect of
the proposal on their behalf. Please refer to the attached power of attorney for confirmation of
appointment in this regard.
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1.2 Land Use applications applied for
The application is hereby made in terms of:
•

Section 42(i) of the City of Cape Town Municipal Planning By-Law, 2015 (MPBL) to consent to
the use of the property as a place of Instruction.

•

Section 42(b) of the City of Cape Town Municipal Planning By-Law, 2015 (MPBL) to permit to
the Northern common boundary building line to be 0.78 m in lieu of 3 m.

•

Section 42(b) of the City of Cape Town Municipal Planning By-Law, 2015 (MPBL) to permit to
the Western common boundary building line to be 0.0 m in lieu of 3 m.

1.3 Site details
Erf no

Erf 70413, Plumstead

Extent of property

1216 m² (as per Title Deed)

Title Deed no.

T58529/2018

Current Zoning

Single Residential – SR1

Current Land Use

Place of Instruction

Special/Conservation area overlay zone

N/A

Public Transport Zone

N/A

1.3.1 Locality
Erf 67566 is located at number 20 Burnham Road, in the suburb of Plumstead (please see the attached
Locality Plan which depicts the location of the site in more detail). Given the site’s proximity to Main
Road, Gabriel Road and Victoria Road the site provides easy access to other higher order routes such
as the M3 and M5 Motorways.
The area in which the subject property lies is well located in terms of its metropolitan context. It is highly
accessible to the Cape Town CBD and other parts of the Southern Suburbs, which include many sites of
cultural significance, and natural beauty, all of which contribute to the allure of the Cape as a leading
tourism destination.
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The subject property is mainly surrounded by other residential properties; however, the site is also
surrounded by Community zoned properties near a range of facilities, including shops, educational
and Medical facilities, all of which are easily accessible from the site.

Figure 1: Adapted from the City of Cape Town’s City Map Viewer

1.4 Title Deeds
The property is held under Title Deed No T58529/2018. The Title Deed reflects the owner as being
Flexcor Eighteen Pty Ltd (please refer to the attached title deed for confirmation in this regard). There
are currently no conditions contained within the subject property’s Title Deed that restricts what is
being proposed (please refer to Conveyancer’s Certificate attached).

1.5 Physical characteristics of premises and surrounding area
The subject property is a single residential dwelling house and shares a similar extent to an abutting
property is larger than the majority of properties in its immediate surrounding. The properties in the
immediate surroundings are of a residential nature, of which the current use of the subject property
does not detract from.
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The subject property is currently zoned for Single Residential – SR1 purposes. The surrounding area is
characterised by a majority of Single Residential -SR1 and General Residential – GR4 properties with
other properties zoned for Community Use -CO1 across the Walsall Road to the north east.
The site contains an existing approved single storey dwelling, with a double garage. The entire site is
being used for the tutoring centre with the use of the property changing from residential to place of
instruction without any building work. This property is regarded to be ideally suited for the proposed
Place of instruction for a Tutoring Centre for children.
1.6 The Development Proposal
The proposal is to use the existing dwelling house on the property as a Place of Instruction.
The proposal is for a Tutoring Centre for children that have not been able to be place in a school for
various reasons, as well as children that have had social difficulties in school due to discrimination or
being bullied. The facility is essentially a tutoring school that assists parents who home-school their
children and the children are between the ages 14 and 19 years old.
The proposal is to allow for a maximum capacity of 64 children and not more than a maximum of 3 full
time staff members employed and 9 contract workers that are not all on the property at one time, are
to be on the property in connection with the Place of Instruction. Currently, there are not more than 20
students on the site on any given day. The students and contract workers (Tutors) arrive by being
dropped off by parents of e-hailing transport. Due to the ages of the children, there is no designated
play time. Therefore, there is no noise, and should there be any, it would be drowned by the traffic
existing on Burnham Road.
The proposed layout of the place of instruction can be seen on the attached Site Development Plan.

2. Policy and Legislative considerations
2.1 Assessment of forward planning policies.
2.1.1 The Municipal Spatial Development Framework, 2018
The Cape Town Spatial Development Framework has a key strategy which is to “Plan for employment
and improve access to economic opportunities”. The proposal is for a place of instruction, a tutoring
centre, with allied departures. The proposal goes to realize the key strategy by adding the centre
which contributes towards providing employment and educating adolescent children. Furthermore,
the tutoring centre also contributes to the strategy by enabling an environment where economic
prosperity for the operator of the centre can occur as well as the owner of the property.
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2.1.2 The Southern District Plan
Sub-district 3: Mowbray to Muizenberg
The subject property forms part of the Southern District Plan. The site is earmarked for urban
development and just outside of the Plumstead District Node. The site is within Sub District 3: Mowbray
to Muizenburg of the Southern District Plan.
One of the main supporting development guidelines within this sub-district is “The vision strongly
encourages bona fide, low impact, working from home practices with larger scale businesses
operating within and being directed towards development corridors and nodes.” The proposal is in line
with this guideline as it is proposing a low impact use in a residential area that is near regional and
district nodes.
2.1.3 Economic Growth Strategy, 2013
The main aim of the Economic Growth Strategy (EGS) is to create jobs and grow the economy of the
metropolitan area of the City of Cape Town. It aims to tackle the problems of poverty, unemployment
and the lacklustre current and projected growth rates. This strategy is structured around 5 strategic
areas, namely.
•

Building a globally competitive city through institutional and regulatory changes.

•

Providing the right basic service, transport and ICT infrastructure.

•

Utilizing work and skills programmes to promote growth that is inclusive.

•

Leveraging trade and sector development functions to maximum advantage.

•

And ensuring that growth is environmentally sustainable in the long-term.

The proposal for a place of instruction realizing the key objectives within the EGS in order to achieve
the goals set out within the key strategies. The proposal is primarily a social and educational booster
which will helps take care of the wellness, nutrition and educational needs of children in developing to
their full potential. However, the proposed Tutoring centre also has economic benefits to the owner of
the property through rental, the operator of the Tutoring centre and employees of the establishment.
The existence of the Tutoring centre will contribute to realizing the key strategies that are within the
EGS.
2.1.4 Social Development Strategy, 2013
The Social Development Strategy (SDS) articulates the role of the City of Cape Town in promoting and
maximizing social development. The SDS recognizes that certain communities may require different
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levels of assistance in achieving their potential and hence it is decidedly pro-poor and based on
promoting an inclusive City. The SDS is structured around five broad high-level objectives and they are:
•

Maximize income generating opportunities for people who are excluded or at risk of exclusion

•

Build and promote safe households and communities

•

Support the most vulnerable through enhancing access to infrastructure and services

•

Promote and foster social integration

•

Mobilize resources for social development

The granting of the parking departure will allow for the realization of some of the above high-level
objectives. The approval will result in the continuation of the running of the Tutoring centre which will go
to assist in realizing specifically the objective related to supporting the most vulnerable through
enhancing access to social services. The establishment and continued use of the property as a Tutoring
centre will go forward in trying to achieve a key pillar in the City of Cape Towns Integrated
Development Plan (IDP) of a ‘Caring City’.

2.2 Assessment of proposal against zoning scheme and Municipal Planning Amendment By-Law, 2019
The development of the subject property will be subject to the development controls in a Single
Residential (SR1) in terms of the Development Management Scheme, City of Cape Town Municipal
Planning By-Law, 2019. The details are set out below and are as follows:
Development
controls

Development

Applied to the site

Departure required

Management Scheme
Requirements

Floor Space

1500 m²

< 1500 m²

No

Height

11 m to Top of Roof

< 11 m

No

9 m to Wallplate

<9m

4.5 m

14.7 m

No

3m

0.0 m

Yes

Street

Building

line setback
Western Common
boundary
building line

0440

Northern

3m

0.78 m

Yes

1 Bay per classroom and

8 parking bays. 1 Stop

No

office, plus stop & drop

and drop facility.

Common
boundary
building line
Parking Ratio

facility.
Carriageway

2.4 m - 8 m

3.4 m

No

Crossing

Given the above exercise, the following departures are required from the MPBL:
•

Section 42(b) of the City of Cape Town Municipal Planning By-Law, 2015 (MPBL) to permit to
the Northern common boundary building line to be 0.72 m in lieu of 3 m.

•

Section 42(b) of the City of Cape Town Municipal Planning By-Law, 2015 (MPBL) to permit to
the Western common boundary building line to be 0.0 m in lieu of 3 m.

3. Motivation
The definition of a Place of instruction within the Development management Scheme is “… a place for
education or training at pre-school, school or post-school levels, including a crèche, nursery school,
primary school, secondary school, college, university or research institute, and ancillary uses…”.
As mentioned in para 1.6 of this report the proposal is to have a tutoring centre on the property with a
maximum capacity of 64 children with currently only a maximum of 20 on any given day for mostly
children that were not able to be placed or stay in a traditional school for a myriad of reasons. The
proposal will not have a significant impact on the surrounding area as the property is on a corner of
two roads and the use will be of a low-key nature in that the children are between the ages of 14-19
and any noise will be drowned out by the existing traffic noises.
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Below illuminates the desirability of the proposal against the relevant criteria within the MPBL, 2015.
Compliance with Section 99(1)
b.

The proposed land use is consistent with the MSDF and is discussed above in para 2.1.1 & 2.1.2.

d.

The proposed will not have an effect of granting the property the development rules of the next

subzone within the Single Residential Zone. The departures are related to building lines only.
3.1 Socio-economic impacts
The impact of the proposal will be positive in that it affords economic opportunity for employment,
further encourages economic development in the area as well as income by way of rental
contributions. The proposal encourages social development in the educational advancement of
children. The impact that the tutoring centre can have in the surrounding community is positive in that
residents in the immediate and surrounding residential areas have access to it.
In a metro that struggles with the employment and social development of many of its citizens, the
addition of the proposal will benefit the City as well as the surrounding communities and further realize
the objective within the IDP pillar of the City, the ‘Caring City’.
As mentioned earlier in this report, the approval of this development will lead to a step closer in the
realizations of some of the goals set out in the EGS and the SDS.
3.2 Compatibility with surrounding land uses
The proposal is compatible with the surrounding land uses as the use on the site is compatible with
residential uses. As mentioned earlier in this report the surrounding area is characterized by residential
properties and community properties like churches and a day hospital. Thus, the proposal is greatly
compatible with the surrounding land uses. There are many examples of schools in the City of Cape
Town located in predominantly residential areas. The proposal does not have a significant impact and
is deemed to be in keeping with the character of the area.
3.4 Impact on external engineering services
The impact on the engineering services will not be significant as the services that exist in the area are
sufficient. There are no additions and alterations proposed to the approved building plan in order to
accommodate for the place of instruction. It is not envisioned that there will be strain put on the
existing engineering services. However, the services that the City deem necessary with the application
shall be provided as per the conditions of approval should this application be approved.
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3.5 Impact on safety, health and well-being of surrounding communities
As mentioned above, the impact of the proposed use will be minor as the activity is a low-key
operation. The safety, health and well-being of the surrounding communities will not be impacted
upon negatively by the proposal but rather on the contrary. The proposal will have a positive impact
on the surrounding community in that the proposed use of the property as a tutoring centre allows for
children, especially those with special social needs an opportunity to get the right type of education.
Not only will this use be a positive in the surrounding community, but it will also change the lives of those
who choose to send their children to the centre. The proposal will not impact on the safety of the
community in that the children would generally be confined to the borders of the property. It will not
impact negatively on the health of the community as there will not be any unauthorised construction
done nor will there be any emission of unhealthy toxins during its operation as a Tutoring Centre. Thus,
the applicant is of the opinion that the proposal will not be to the detriment of the well-being of the
community.
3.6 Impact on Heritage
The proposed activity does not impact on the character of the area or on the neighbouring properties
and the site is not located within a Heritage Protection Overlay Zone and the site has a grading of “Not
Conservation Worthy”.
There are no alterations or additions that are proposed on the property, the only change is the use of
the existing building. There is no heritage significance on this site.
3.7 Impact on the biophysical environment
The proposal will not have a significant impact on the biophysical environment. There are no
conservation worthy trees to be removed, and all of the existing trees on site are to be retained. The
proposal will not have an adverse impact on the biophysical environment.
3.8 Traffic Impacts (parking, access/egress and other transport considerations).
The proposal does not pose a threat to the traffic impact of the surrounding properties. There is ample
on-site parking that is provided as per the requirements of 1 bay per classroom and office. The centre
currently uses, and proposes to continue to use, Walsall Road as an access for the children through the
pedestrian gate and provision of an on-site stop & drop bay has been provided for. The proposed
activity will not result in the increased traffic for the area as the proposed use is one that does not
require parking for parents throughout the day only at certain times. Furthermore, the collection times
for children are staggered by the tutoring centre management in order to eliminate any congestion
that may occur from collecting children from the centre.
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3.9 Building Line Departures
The building line departures that have been applied for are a result of the change in land use which is
a requirement in terms of the Municipal Planning By-Law. These departures are academic as there is no
change in footprint and it only the reapplying of zoning parameters that trigger a departure due to the
change in land use. Thus, it is the opinion of the applicant that the building line departures be
approved as they do not pose a threat to the surrounding neighbours in that they are approved
structures that exist and that there is no impact as a result of these departures.
3.10. Motivation in terms of Development Principles in Chapter 2 of SPLUMA and LUPA
3.10.1. Spatial Justice
This development promotes spatial justice to the extent that it provides an educational service, which is
linked to a network of much needed education centres in the Cape Town that provide services for
children with social problems or not being placed in schools. This site is well-located, and accessible
across social classes in the surrounding area.
3.10.2. Spatial Sustainability
The proposed use links to a network of educational centres in the area, which will allow residents of the
Plumstead area as well as the surrounds the opportunity to send their children to the facility. The
proposed is spatially sustainable as it is on an already established residential area and will not impact
on urban sprawl. The establishment of the facility will allow for the community to further its cause in
becoming viable along with the other social amenities that exist in the area.
3.10.3. Efficiency
This development promotes efficiency because the site has already been developed and requires
minor departures to the existing to accommodate the use, however, does not require additional
engineering services. The site is proximate to a metropolitan activity corridor and public transport.
3.10.4. Spatial Resilience
The principle of spatial resilience is adhered to through this application as it will ensure sustainable
livelihoods in communities that may require assistance from economic and environmental instability.
The proposed facility allows for residents within the Plumstead area to access this opportunity for
children with needs catered for to attend the tutoring Centre. The mere fact that the existing zone
allows for this use with consent from council means that the land use management system recognizes
spatial resilience.
3.10.5. Good administration
The development proposal complies with forward-planning spatial policies in the metro.
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4. Conclusion

For the reasons set out above in this report, the proposal is therefore considered to be desirable. The
proposal is to use the property as a Place of Instruction for children between the ages of 14 and 19
years old that have been excluded from the traditional schooling environment for various reasons. This
proposal is desirable as it complies with the criteria of desirability in the MPBL of 2019. The use change is
deemed to be minor in nature as the change does not impact significantly on the existing rights of any
surrounding neighbours and community at large. The proposed use will provide a valuable service to
the community.
The applicant submits that the above-mentioned application will not adversely affect the surrounding
area but will in fact make several positive contributions as set out herein. It is accordingly requested
that the City of Cape Town, grant its approval.

Lungelo Nkosi
For Olden & Associates
February 2022

0445

Annexure
D
Municipal
valuation

0446

