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WARD 69: APPLICATION FOR AN ADMINISTRATIVE PENALTY IN TERMS OF THE CAPE TOWN
MUNICIPAL PLANNING BY-LAW, 2015 (MPBL): ERF 163 CHAPMANS PEAK, 2 OAK AVENUE,
NOORDHOEK
1

EXECUTIVE SUMMARY

Property description
Property address
Site extent
Current zoning
Current land use
Overlay zone applicable
Submission date
Subject to PHRA / SAHRA
Any unauthorised land use / building work?
Has owner applied for the determination of an
administrative penalty
Has the City Manager applied to the MPT for an
order that a person who is contravening the MPBL
must pay an administrative penalty in an amount
determined by the MPT
Has the City issued a demolition directive i.t.o
section 128 of the MPBL? If yes, an administrative
penalty may not be applied for.
Has the City served a notice on the owner or
other person in respect of the unlawful land use
or building work which required the owner or
other person to apply for the determination of an
administrative penalty?
2

Erf 163 Chapmans Peak
2 Oak Avenue, Noordhoek
1070m²
Single Residential Zone 1
Dwelling house and motor repair
garage
Noordhoek Local Area Overlay
Zone
17/08/2021
No
Unauthorised land use in the form
of a motor repair garage.
Yes
No

No
See Paragraph 3.1 below.

DECISION AUTHORITY
For decision by the Municipal Planning Tribunal (MPT).
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BACKGROUND / SITE HISTORY

3.1

A property inspector served a compliance notice on the owner on 27/02/2019
relating to the illegal use on the property. The matter was investigated in
response to a complaint from neighbours.

3.2

No main application has been submitted to legalise the motor repair garage.

4

SUMMARY OF APPLICANT’S MOTIVATION











The applicant’s motivation is attached as Annexure B and is summarized as
follows:
The double garage was constructed in 1984. The contravention is the land use
operating from the double garage and not the building work.
The fact that the compliance notice was served after 10 years of operating the
activity demonstrates that the land use is accepted by the surrounding
residents.
The owner was not familiar with the planning regulations when he started the
business in 2009.
The activity is a low intensity use, with a 56m2 workshop occupying 5% of the
property, which is insignificant. No panel beating and/or spray painting are
conducted.
The motor workshop provides a service to the local community and contributes
to the local economy. The business provides a service to an average of 4
customers per week.
Working hours are Monday to Friday 09h00 to 17h00.
Closing down the activity would negatively impact on livelihoods. The owner has
no choice but to continue trading.
The owner wishes to rectify the contravention, hence the lodging of the
administrative penalty application as the first step in this process. The conduct of
the owner is honest.
If the City decides to impose an administrative penalty it should be minimal.

5

ASSESSMENT OF APPLICATION

5.1

The land use contravention relates to the unlawful operation of a motor repair
garage on the subject property. This is in contravention of Item 21 of the
Development Management Scheme (DMS). According to the applicant, the
activities being conducted are repair and servicing of vehicles (excluding
panel-beating or spray painting) and installation of motor spare parts and
accessories. Services provided include engine services, brake services,
suspension repairs, gearbox repairs, clutch replacements and engine rebuilds.
(Also to be noted is that Item 23(a) of the DMS excludes a motor repair garage
from operating as a home occupation. The scale of the activity (146m2) is in any
event larger than that which could be permitted for a home occupation on this
property.)

5.2

The motor repair garage also contravenes Condition E(c) of the title deed that
states that the erf shall only be used for the purposes that are permitted in the
Town Planning Scheme. As this condition was imposed in terms of the Townships
Ordinance No 33 of 1934, the contravention of this condition is technically a
contravention of the MPBL.
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5.3

In terms of section 129(7)(b) of the MPBL, an administrative penalty for a land
use contravention may not be more than 100% of the municipal valuation of the
area that is used unlawfully.

5.4

The municipal value of the property is R3 200 000.00 as per GV2018 (see
Annexure D).

5.5

The extent of the unauthorized use amounts to 146m2, as shown on the plan
submitted by the owner. This includes the indoor and outdoor area.

5.6

The calculation of the maximum administrative penalty for the land use
contravention is determined as follows:
R3 200 000.00 x 146m2 = R436 635.51
1070m2

5.7

The maximum administrative penalty that can be charged is 100% of R436 635.
51.

5.8

The following factors need to be considered when determining an appropriate
administrative penalty, as contemplated by section 129(8) of the By-Law:
a) The nature, duration, gravity and extent of the contravention
Nature – The contravention relates to the operation of a motor repair garage on
the subject property.
Duration – According to the applicant, the duration of the contravention is ±12
years. The duration of the contravention is thus very long.
Gravity – The gravity of the contravention is serious given that a motor repair
garage can potentially have a significant, negative impact on the surrounding
residential properties. In this regard it must be noted that the property is centrally
located in a low-density residential area characterized by dwelling houses.
Complaints received from neighbours relate to the parking of customers
vehicles in the street, unhealthy smells caused by stains by automotive fluids,
and noise relating to employees voices, compressor, pneumatic wrench,
hammering and banging. The gravity is aggravated by the fact that the motor
repair garage is in contravention of a title deed condition.
Extent – The extent of the contravention is large. The extent of the motor repair
garage is 146m² including the customer parking area.
b) The conduct of the person involved in the contravention
The applicant has explained that the owner was unaware of the planning
regulations until the contravention notice was served. While this may have been
the case, it must also be noted that the ignorance of the law is not a valid
excuse. In addition, for a few years the activity continued while the applicant
was aware of the contravention. Furthermore, it must also be reiterated that the
main land use application necessary to legalise the activity has not yet been
submitted. The conduct of the owner cannot be condoned.
c) Whether the unlawful conduct was stopped
The unlawful activity has not ceased.
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d) Whether a person involved in the contravention has previously contravened this
By-Law or any other planning law
As far as can be ascertained, the current owner has not previously contravened
this By-Law or any other planning law.
5.9

In view of the abovementioned considerations, especially the nature of the
activity, the long duration of the contravention, and the intention that, in part at
least, administrative penalties are meant to serve as a deterrent, this
Department recommends that an administrative penalty of R10 000.00 be
imposed.

6

REASONS FOR DECISION
Reasons for the recommended decision may be summarised as follows:

6.1
6.2
6.3
6.4

6.5
6.6
6.7
7.

The motor repair garage contravenes Item 21 of the Development
Management Scheme as well as a title deed condition imposed in terms of the
Townships Ordinance No 33 of 1934.
The duration of the contravention is long.
The extent of the contravention is large.
The gravity of the contravention is serious given that a motor repair garage can
potentially have a significant, negative impact on the surrounding residential
properties. It must be noted, in this regard, that the property is centrally located
in a low-density residential area characterized by dwelling houses. Complaints
received from neighbours related to the parking of customer’s vehicles in the
street, unhealthy smells caused by stains by automotive fluids, and noise. The
gravity is aggravated by the fact that the motor repair garage is in
contravention of a title deed condition
The conduct of the owner cannot be condoned.
The unlawful conduct has not ceased.
As far as can be ascertained, the owner has not previously contravened this ByLaw or any other planning law.
RECOMMENDATION
In view of the above, it is recommended that:
a) An administrative penalty in the amount of R10 000.00 be determined in terms of
Section 129 of the City of Cape Town Municipal Planning By-Law, 2015 in respect
of Erf 163 Chapmans Peak with regard to the unauthorised motor repair garage
as per the unnumbered plans drawn by Exemplar, dated 2 November 2021.

ANNEXURES
Annexure A
Annexure B
Annexure C
Annexure D
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Locality plan
Applicant’s motivation
Site development plan
Municipal valuation
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ANNEXURE B: APPLICANT'S MOTIVATION

MOTIVATING MEMORANDUM
APPLICATION FOR DETERMINATION OF ADMINISTRATIVE PENALTY IN
TERMS OF SECTION 42(r) (AS CONTEMPLATED IN SECTION 129) OF
THE CITY OF CAPE TOWN MUNICIPAL PLANNING BY-LAW, 2015 (AS
AMENDED) PERTAINING TO:

CHAPMANS PEAK EXTENSION 2: ERF 163

0282

Ref: P-TP-012

Motivating memorandum pertaining to:
Chapmans Peak Extension 2: Erf 163
for the determination of an administrative penalty on behalf
Mr R.J. Webb

Issue 1.00

Compiled by
Position
Registration no.
Date

: Herman Slabbert
: Professional Planner
: A/134/2009
: 30 July 2020

Contact no.
E-mail address
Postal address

: 083 229 5344
: herman@exemplar-sa.co.za
: P.O. Box 44, Wierda Park, 0149
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EXECUTIVE SUMMARY

This application is submitted in order for the City of Cape Town to determine an
administrative penalty (if any) as contemplated in Section 129 of the City of Cape Town
Municipal Planning By-Law, 2015. The application is submitted as a first step towards
obtaining the necessary land use rights for a Motor Workshop on the subject property,
described as Erf 163, Chapmans Peak Extension 2 and situated at No. 2 Oak Avenue.
A Motor Workshop has been operating on the subject property since 2009. At the time of
opening the workshop the owner of the subject property was not familiar with By-Laws and
Development Schemes that regulate land use rights, especially considering that the
workshop (in this case) is a low intensity land use that only occupies 5% of the subject
property. After the owner received a compliance notice from the City of Cape Town, this
office was approached in an effort to rectify the contravention.

Issue 1.00

Page iii

0285

Ref: P-TP-012

1.

BACKGROUND

1.1

This application is submitted in order for the City of Cape Town (hereinafter referred to as
the City) to determine an administrative penalty (if any) as contemplated in Section 129
of the City of Cape Town Municipal Planning By-Law, 2015 (hereinafter referred to as the
By-Law). The application is submitted as a first step towards obtaining the necessary land
use rights for a Motor Workshop on the subject property, described as Erf 163, Chapmans
Peak Extension 2 and situated at No. 2 Oak Avenue (see locality map and General Plan
attached as Annexure A).

1.2

In this regard it is confirmed that a Motor Workshop has been operating on the subject
property since 2009. At the time of opening the workshop the owner of the subject
property was not familiar with By-Laws and Development Schemes that regulate land use
rights, especially considering that the workshop (in this case) is a low intensity land use
that only occupies 5% of the subject property.

1.3

The following summarizes the operations of the Motor Workshop:
a.

Services provided by the workshop include engine services, brake services,
suspension repairs, gearbox repairs, clutch replacements, and engine rebuilds.

b.

Machinery used by the workshop include a lathe, drill press and a brake skimming
machine. Hand tools are also used.

c.

The workshop measures 56m² in extent, thus occupying 5% of the property. Refer to
the Site Plan attached as Annexure B.

d.

An average of 4 customers are accommodated per week.

e.

Sufficient parking is provided on site for customers’ vehicles.

f.

Working hours are Monday to Friday, 09h00 to 17h00.

g.

Noise levels are insignificant and a noise management plan will be submitted with
an application for Consent for Special Use.

h.

No oil spillage occurs within the road reserve. Oil is captured in containers and
stowed in drums for collection by a third party for disposal.

1.4

From the above it is evident that the Motor Workshop is a low intensity land use being
executed on the subject property. In February 2019 the owner of the subject property
received a compliance notice in terms of Section 126 of the By-Law, essentially stating
that the Motor Workshop is in contravention with the zoning of the subject property (refer
to Annexure C attached hereto).

1.5

In February 2020 the owner was served with a summons to appear in the Simon’s Town
Magistrates Court. According to the legal representative for the owner of the subject
property, the case was removed from the court roll.

1.6

The fact that the compliance notice was only served on the owner after ten (10) years of
operating the Motor Workshop demonstrates that the land use is accepted by
surrounding residents and provides a necessary service to local customers, thus
contributing towards the local economy. The same applies to various other local business
in the vicinity of the subject property.
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2.

LAND USE RIGHTS AND PROPERTY DETAILS

2.1

This office was appointed by the registered owner of the subject property to confirm the
current zoning of the property and subsequently obtain the necessary approval(s) for a
Motor Workshop (see Power of Attorney attached as Annexure D). The zoning scheme
extract was obtained from the City (Annexure E attached) in confirmation that the
property is zoned “Single Residential 1: Conventional Housing”.

2.2

According to the City’s Development Management Scheme (hereinafter referred to as
the Scheme) land use rights for a Motor Workshop may be obtained via an application
for Special Use as contemplated in Section 15 of the Scheme (to be submitted in terms of
Section 42(i) of the By-Law). None of the land uses defined in the Scheme
accommodates the Motor Workshop as described in paragraph 1.3 above. Perhaps the
most relevant land use definitions are provided in the Scheme as follows:
a.

Motor Repair Garage means a commercial enterprise where motor vehicles are
provided with fuel and/or major services such as engine overhauling, spraypainting, panel beating, black-smithery, exhaust fitment, shock absorber fitment or
body work, and includes a service station.

b.

Service Station means property for the retail supply of fuel, and includes trading in
motor vehicles, oil, tyres or motor spares, general repairs to motor vehicles, exhaust
fitment, shock absorber fitment, washing of vehicles, and an ancillary shop; but
does not include spray-painting, panel beating or body work.

2.3

It is evident that neither the motor repair garage nor the service station definition fit the
description of a Motor Workshop as explained under paragraph 1.3. Both these definitions
relate to high intensity land uses that are ordinarily situated in industrial or retail zones. In
this regard, it is confirmed that the Motor Workshop on the subject property does not
include fuel supply to vehicles, spray painting, panel beating, black-smithery, body work
or a retail shop.

2.4

It is thus the intention to apply for consent (special use) for a Motor Workshop defined as
follows:
a.

Motor Workshop means land and buildings used for the following:
i.
ii.

Repair and servicing of vehicles, excluding panel-beating or spray-painting and;
Installation of motor spare parts and accessories.

2.5

The subject property measures 1070m² in extent according to Title Deed T48655/1983
(attached as Annexure F). No restrictive title conditions exist that prohibit the operation of
a Motor Workshop as defined in paragraph 2.4 above. Further, it is evident from the site
plan attached as Annexure B that the Motor Workshop only occupies 5% of the property
and is therefore easily accommodated on the property.

3.

MOTIVATION IN TERMS OF SECTION 129(8) OF THE BY-LAW

3.1

Section 129 of the By-Law deals specifically with the administrative penalty that the City
may determine for persons who wishes to rectify a land use contravention. An
application in terms of Section 129 is also a requirement stipulated in the compliance
notice served on the owner of the property (Annexure C). It is therefore confirmed that
the registered owner of the subject property wishes to rectify the land use contravention
by the lodging of this application and eventually applying for Special Use to allow for a
Motor Workshop.
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3.2

Section 129 indicates that the City may determine an administrative penalty and that the
land use contravention may not be more than 100% of the municipal valuation of the
area that is used unlawfully. Cognisance should be taken that a mere 56m² (5% of the
property) which comprises the original double motor garage is used for the Motor
Workshop. The municipal valuation of the property is R3 200 000.00 according to the
municipal rates account attached hereto as Annexure G.

3.3

The double motor garage which is now used for the Motor Workshop was constructed in
1984 from precast concrete at a cost of R25 000.00 according to the owner of the subject
property. It is difficult to obtain a completely accurate value for the building at present as
the building technology used in 1984 is not used anymore. Annexure H hereto contains a
quotation from Cape Concrete confirming that a new building (double garage)
constructed from precast concrete will cost R182 000.00. The value of the building used
for a Motor Workshop is therefore insignificant in relation to the municipal value of the
property. We are therefore of the opinion that, if the City decides to impose an
administrative penalty, this amount should be minimal.

3.4

Section 129(8) requires the applicant to motivate certain matters for consideration by the
City. The following is relevant in this respect:
a.

S129(8)(a). The nature, duration, gravity and extent of the contravention. The Motor
Workshop is operated from the existing double motor garage on the subject property
(refer to site plan attached as Annexure B) occupying a mere 56m² which is 5% of
the property. The Motor Workshop started operations in 2009, thus it has been in
business for approximately 12 years. The Motor Workshop provides a service to the
local community, it contributes to the local economy and the residents in the area
are familiar with the workshop.

b.

This land use (Motor Workshop) has therefore existed in harmony with surrounding
land uses for many years. The contravention is thus the “land use” and not building
work as the building from which the workshop operates is an existing double motor
garage. Considering the extent of the contravention (Motor Workshop of 56m²) it
should be deemed as insignificant. The gravity of closing down the Motor Workshop is
however significant as livelihoods will be negatively impacted upon.

c.

S129(8)(b). The conduct of the person involved in the contravention. The owner of
the subject property and the Motor Workshop never disputed the fact that there was
a contravention after receipt of the compliance notice in February 2019. The notice
(Annexure C) was certainly received unexpected by the owner as the workshop has
been operating for 10 years at that time without any complaints. Note that at that
stage the owner was not familiar with the fact that by-laws and development
schemes are used to regulate land use.

d.

The owner wishes to rectify the contravention, hence the lodging of the application
for administrative penalty as a first step towards obtaining the necessary land use
rights approved. The conduct of the person involved in the contravention is therefore
honest.

e.

S129(8)(c). Whether the unlawful conduct was stopped. As mentioned under
paragraph 3.4.b above, the gravity of closing down the Motor Workshop is
significant. The current economic climate does not provide businesses (big or small)
the financial resources to relocate and pay additional fees in monthly rent, whilst
rebuilding a client base. The Motor Workshop on the subject property provides an
income to the household and a disruption of this nature will certainly mean the end
of that income.

f.

The owner of the subject property therefore has no choice but to continue trading in
order to ensure that an income is generated. Certainly the decision to continue
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trading should be understood by the City, especially considering the impact of the
national lockdown on livelihoods.
g.

S129(8)(d). Whether a person involved in the contravention has previously
contravened this B-Law or a previous planning law. It is confirmed that the owner of
the subject property has never contravened the By-Law or any other planning law.

3.5

From the above it is evident that the owner of the subject property acted sincere since
the day that the Motor Workshop started operating in 2009. The extent of the
contravention should be deemed insignificant given that it only occupies 56m² on a
property that measures 1070m² in extent. The workshop forms part of the fiber of the local
community and the operation of the workshop cannot be stopped as it provides a much
needed income to the household.

4.

WAY FORWARD

4.1

The submission of this application is the first step towards obtaining approval for the land
use rights which may accommodate a Motor Workshop. The positive outcome of this
application will allow the owner of the subject property to apply for Consent for Special
Use in terms of Section 42(i) of the By-Law, read with Section 15 of the Scheme. As
mentioned under section 2 above, none of the land use definitions contained in the
Scheme can accommodate the Motor Workshop, hence the fact that a new definition
will have to be included.

4.2

Section 15 of the Scheme defines a Special Use as “ . . . a use not defined or provided for
in this development management scheme, and may be so classified and permitted in
any zoning with the approval of the City. A special use which has been classified and
permitted in a zoning with the approval of the City, must be published in the Provincial
Gazette”.

4.3

It is therefore confirmed that the Special Use for Motor Workshop will be defined as
indicated in paragraph 2.4 above and an application for Consent will be lodged to allow
this land use on the subject property that is zoned “Single Residential 1”.

5.

CONCLUSION

5.1

Considering the preceding sections, the following is confirmed:
a.
b.
c.
d.
e.
f.
g.

5.2

The Motor Workshop was in business on the subject property for 10 years before a
compliance notice was served.
The Motor Workshop existed in harmony with surrounding land uses for many years.
The Motor Workshop contributes to the local economy.
The Motor Workshop is a low intensity land use and the extent of its impact is
insignificant.
The owner of the subject property is honest and never before has he contravened
another planning law.
The operation of the Motor Workshop cannot be stopped as it will have a
detrimental effect on livelihoods.
In terms of Section 15 of the Scheme, the Motor Workshop land use can be
accommodated on the subject property after successful conclusion of an
application for Consent for Special Use lodged in terms of Section 42(i) of the By-Law.

We therefore respectfully request that the City considers the following
a.
b.

c.

Issue 1.00

That the administrative penalty be waived due to the low intensity of the Motor
Workshop on the subject property.
That the City indicates its position for supporting an application for Consent for
Special Use on the subject property lodged in terms of Section 42(i) of the By-Law,
read with Section 15 of the Scheme.
That the City allows the Motor Workshop to continue trading, pending the outcome
of the application for Consent for Special Use.
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e-mail: frances.currie@capetown.gov.za
ielyaas.brink@capetown.gov.za
priscilla.davidssolomons@capetown.gov.za
Our ref: T-TP-040
Your ref: Case ID 70563327
Attention: Ms Frances Currie
City of Cape Town
Development Management
Plumstead Administrative Building
Cnr Main and Victoria Roads,
Plumstead,
7800
Dear Madam

3 November 2021

CHAPMANS PEAK EXTENSION 2: ERF 163
APPLICATION FOR ADMINISTRATIVE PENALTY IN TERMS OF THE CITY OF CAPE TOWN MUNICIPAL
PLANNING BY-LAW, 2015
SUBMISSION OF ADDITIONAL INFORMATION
1.

We refer to the above, our letter dated 1 November 2021 and the e-mail received on 2
November 2021. Please note that the original e-mail of 20 October 2021 was sent to an
incorrect e-mail address (herman@exempler-sa.co.za) and that the correct email
address is herman@exemplar-sa.co.za. We would like to submit the following regarding
the additional information requested:
a.

Request 1 in e-mail received on 2 November 2021. “Please clarify in your motivation
as to the purpose of the parking shown as 236m2 on your plan. Note, if it is used as
parking for the motor workshop business, it will need to be included in the extent of
the contravention”.

b.

Response to request 1. The parking shown as 236m² is used by the residents / owner
of the dwelling house and customers of the motor workshop. The site plan was
updated accordingly to indicate that a total of 90m² of the parking area is used by
customers of the motor workshop and should therefore be included in the extent of
the contravention. See the attached updated site plan.

c.

Request 2 in e-mail received on 2 November 2021. “Are any parts of the property
located behind the workshop in area (in or around the area shown in red as area C)
used for the motor workshop business or ancillary business activities? If so, show the
location on the plan and the extent thereof”.

d.

Response to request 2. No parts of the area located behind the motor workshop are
used for the motor workshop. Only the existing 56m² garage (motor workshop) and
90m² parking area indicated in the updated site plan.

e.

Request 3 in e-mail received on 2 November 2021. “Have the structures in the
circled area C in the second image below obtained building plan approval for
purpose being used? If not, and they are used for the business, Section D of
application form indicating unauthorised building work may also need to
ticked”.

Town Planning | Environmental Consulting | Engineering Management
P.O. Box 44 • Wierda Park • 0149
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f.

2.

Response to request 3. None of the mentioned structures are used for the motor
workshop. These structures are movable garden sheds and are used for laundry and
storage of personal belongings. The owner of the subject property intends removing
these garden sheds after approval of updated building plans (currently in process)
which will allow expansion of the existing dwelling house.

Considering that the parking area for the customers to the motor workshop should be
included in the extent of the contravention, it is confirmed that the total area of
contravention my be calculated as follows:
56m² Motor workshop + 90m² customer parking area = 146m² total area.

3.

We trust that you find this to be in order and respectfully request that the application be
processed.

Sincerely

………………………………….
HERMAN SLABBERT (PR. PLN)
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ANNEXURE C: SITE DEVELOPMENT PLAN
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