COUNCIL IN-COMMITTEE MINUTES
21 NOVEMBER 2017
__________________________________________________________________
IN-COMMITTEE
MINUTES
OF THE CONFIDENTIAL MEETING OF THE COUNCIL OF THE CITY OF CAPE
TOWN HELD IN THE COUNCIL CHAMBER, 6TH FLOOR, PODIUM BLOCK, 12
HERTZOG BOULEVARD, CAPE TOWN, ON TUESDAY, 21 NOVEMBER 2017
AT 10H00.
___________________________________________________________________
ACRONYMS:
LIST OF ACRONYMS FOR INFORMATION

ACDP

-

African Christian Democratic Party

AIC

-

African Independent Congress

AJ

-

Al Jama-ah

ANC

-

African National Congress

CMC

-

Cape Muslim Congress

COPE

-

Congress of the People

DA

-

Democratic Alliance

DI

-

Democratic Independent

EFF

-

Economic Freedom Fighters

FF+

-

Freedom Front Plus

PA

-

Patriotic Alliance

PAC

-

Pan Africanist Congress of Azania

UDM

-

United Democratic Movement

The Speaker welcomed all Councillors and officials to the Special Confidential
Council meeting.
A moment of silence was observed.
Councillors were called upon to register their attendance electronically.
CIC 01/11/17

APOLOGIES / LEAVE OF ABSENCE
RESOLVED that the following applications for leave of absence
submitted by the Chief Whip of Council BE NOTED:
To be confirmed
ACTION: T ALBERTYN
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At this stage, the Speaker announced that Items CIC 02, 03, 04,
05, 06 and 07 would be clustered for discussion.
CIC 02/11/17

REGULATION 5(1) OF THE DISCIPLINARY REGULATIONS FOR
SENIOR MANAGERS : C KESSON

CIC 03/11/17

REGULATION 5(1) OF THE DISCIPLINARY REGULATIONS FOR
SENIOR MANAGERS : C KESSON

CIC 04/11/17

REGULATION 5(1) OF THE DISCIPLINARY REGULATIONS FOR
SENIOR MANAGERS : C KESSON

CIC 05/11/17

ALLEGATIONS OF MISCONDUCT AGAINST CITY MANAGER IN
TERMS OF REGULATION 5(1) : DISCIPLINARY REGULATIONS
FOR SENIOR MANAGERS

CIC 06/11/17

REGULATION 5(1) OF THE DISCIPLINARY REGULATIONS FOR
SENIOR MANAGERS : M WHITEHEAD

CIC 07/11/17

REGULATION 5(1) OF THE DISCIPLINARY REGULATIONS FOR
SENIOR MANAGERS : C KESSON

RESOLVED that Council notes the contents of the reports numbered
CIC 2/11/17 to CIC 7/11/17, and that the recommendations for all the
aforementioned reports be amended to read as follows:
1. That the various allegations against the City Manager, Achmat
Ebrahim, the Commissioner of the Transport Development
Authority, Melissa Whitehead and the Executive Director:
Directorate of the Mayor, Craig Kesson are noted, and Council
deems such allegations to be of a serious nature.
2. Council notes that, in addition to the documents presented to
Council, Mr Kesson has deposed an affidavit under the Protected
Disclosures Act, Act 26 of 2000, as amended, to the Executive
Deputy Mayor, who has tabled the affidavit at the Council
meeting, and which makes certain allegations against some
Councillors and administrators. The affidavit is to be published in
full on the agenda of the next Council meeting. Given that the
Protected Disclosure Affidavit has been tabled today, any
processes relating to the matters discussed in this Protected
Disclosure, including disciplinary matters, be immediately
suspended until Council is able to apply its mind to the contents
on the Protected Disclosure at a following meeting. The affidavit is
attached to the minutes as Annexure A.
3. That, given the allegations against senior councillors and
Council Confidential Minutes: 21 November 2017 – Draft copy
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administrators, it is impractical and inappropriate for any person
within Council to appoint or carry out any investigation into the
matter, the Audit and Performance Audit Committee be instructed
to appoint an independent investigator to investigate the
allegations against all concerned, and the City Manager be
instructed to provide the Audit and Performance Audit Committee
with the necessary resources to carry out this mandate.
4. That Council authorise such investigator to have full access to all
documentation and systems in the City and the right to interview
any Councillor or member of staff, or any other relevant person
without the need for additional approval.
5. That the City’s Audit and Performance Audit Committee must brief
and manage the investigator.
6. That the report of the investigator must be provided within 30
days simultaneously to the Mayor, the City Manager and the Audit
and Performance Audit Committee, who must each table this
report with the Council within 7 days.
7. That the City Manager, Achmat Ebrahim, the Commissioner of the
Transport Development Authority, Melissa Whitehead and
Executive Director: Office of the Mayor, Craig Kesson, be given 7
days’ notice to provide written representations to Council why
they should not be placed on precautionary suspension. That the
representations of the City Manager, the Commissioner, and the
ED: DOM be submitted individually and directly to the secretariat
in the form of an individual report to Council in each case with
their individual signature alone for direct transmission to all
Councillors.
8. No changes be made to any delegations until the conclusion of
the investigation.
FURTHER RESOLVED THAT:
9. The legal opinion which the Executive Mayor made reference to
at the meeting, in regard to Protected Disclosures, attached to the
minutes as Annexure B, be circulated to all Councillors.
10. The report submitted by Cllr B Hadebe of the ANC to the City
Manager in regard to allegations of misconduct against the
Commissioner: TDA, attached to the minutes as Annexure C, be
included as part of the investigation and such report circulated to
all councillors.
11. The agenda of the Special Confidential Council meeting dated 21
Council Confidential Minutes: 21 November 2017 – Draft copy
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November 2017 be moved into white i.e. the open agenda, and
be made available on the City’s website.

THE MEETING ENDED AT 11:45.

………………………...........
ALD D SMIT
CHAIRPERSON
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ANNEXURE A

AFFIDAVIT UNDER THE PROVISIONS OF THE PROTECTED DISCLOSURES
ACT No 26 OF 2000 ("PDA")

I, the undersigned,

CRAIG JOHN KESSON

do hereby make oath and say:

1.

The facts herein deposed to are within my personal knowledge unless the context
indicates otherwise, and are to the best of my knowledge and belief, true and
correct.

2.

Any matters of a legal nature raised are on the advice of my attorney and Senior
Counsel from whom I have sought legal advice prior to attesting to this affidavit.

3.

I depose to this affidavit to my employer under the provisions and protections
afforded by the PDA and the City's Whistleblowing Policy and seek the
protections afforded by their provisions to employees such as me.

Introduction

4.

l wish to state at the outset that I have no personal animosity against any of the
persons I name in this affidavit I depose to this affidavit in good faith ; In
accordance with my duties under my contact of employment and my

[2}

responsibilities as a senior official in the employ of the City of Cape Town; and
with a view to drawing the facts set out below to the attention of my employer.

5.

In good faith, I make this affidavit to the Deputy Mayor, Alderman ian Neilson,
as my senior officer in terms of my employment. I do this as the contents of this
affidavit concerns both the City Manager and the Mayor, who would ordinarily be
regarded as my respective senior officers, representing the employer.
Furthermore, the Deputy Mayor has direct oversight over probity matters, which
pertain to the substance of what I describe below.

6.

I have however. out of deference and transparency, provided a copy to the
Executive Mayor, (the Mayor) to whom I have a reporting line, who is the subject
of this affidavit so that she will not be taken by surprise or feel ambushed unfairly.

7.

I do not believe that it is appropriate to submit this to the City Manager (CM), my
other reporting line, given the sensitivities and the seniority and status of the
Mayor, and that I have submitted a formal report about his conduct for
transmission to Council (see below) a number of aspects of which overlap with
what I set out below. In my respectful view, this is a matter for the Municipal
Council, my employer to consider as the addressees deem appropriate.

8.

I was appointed Executive Director: Directorate of the Mayor (ED: DOM) in the
City of Cape Town on 1 January 2017 (and additionally Chief Resilience Officer
[CRO] in March 2017) on a 5 year fixed-term contract. After the successful
expiration of my probationary period, my appointment was confirmed by Council
at its meeting of 27 July 2017 and confirmed by the City Manager in

a letter to

me of 3 August 2017.

vK
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9.

I have had a close association with the City of Cape Town (the City) and
particularly the Executive Mayor, Patricia De Lille (hereinafter referred to as "the
Mayor") and the City Manager, for over 6 years, as my Curriculum Vitae (CV)
Indicates. My CV is contained in the evidence pack of documents I have lodged,
along with this affidavit, with the Portfolio Manager: Probity Services, for record
purposes. all documents and information referred to below, in support of this
affidavit, which are available for perusal.

10. I have enjoyed a good and positive working relationship with both the Mayor and
the City Manager over this time and had no cause for concern about either of
them until the events which I relate below.

11.

It is to be noted that the Mayor and I are co-authors of a book entitled "View from
City Hall" which was launched very recently, on Tuesday 19 September 2017.
On the occasion of this launch, the Mayor publicly sung my praises, praising inter

alia my principles and ethical standards.

12.

I am in possession of a host of documents, being an evidence pack in support of
the facts contained in this affidavit but do not intend to attach them all, to avoid
undue prolixity. They are all available for scrutiny upon inquiry. I have vested
them with the Portfolio Manager: Probity, who has received other documentation
relating to these matters, in the interests of transparency.

{4]

Background

13.

I was involved in the restructuring of the City in accordance with its
Organisational Development and Transformation Plan ("ODTP") and drove that
process. This led to significant changes in the organisational structure of the City
from the top down.

14.

My position is a new one. It entails responsibility inter alia, for Probity in the City.
Put simply, along with the Mayor and the City Manager, I am responsible for
clean corporate governance in the City.

15.

Probity was a structure which I devised in the ODTP restructuring process. I
initially recommended that this function fall under the City Manager. However he
resisted this and it was agreed that Probity should fall under the ED: DOM's
portfolio.

16.

The Portfolio Manager: Probity (PMP), Lindiwe Ndaba (hereafter referred to as
"the PMP") reports to me. I am in charge of Risk, Ethics, Forensics, Internal Audit
and the Ombudsman.

17. The power to authorise forensic investigations does not vest in me but vests in
the City Manager. However, in terms of my delegations as adopted by Council
on 31 May 2017 in part 29 thereof, I have a range of delegations relating to
forensic matters and other probity functions. Probity includes: Forensics; Risk;
Internal Audit; Ethics; and the Ombudsman. Insofar as it concerns forensics, I
have the direct delegation from Council (part 3b of 529) to " In the performance

of any of his/her functions, whether performed personally or via one or more

[S]

Forensic and Ethics Department's employees or contractors: Subject to any
relevant legislation, have access to, to copy and/or to seize any register, file,
document, account, minute and/or other records, whether physical or electronic,
of the City and/or any such register, file, document and/or record which may be
maintained by any employee, in relation to the performance of his/her official
functions."

18.

I have also lawfully and properly sub-delegated this delegation to the Portfolio
Manager: Probity Services. In terms of my job contract, I have managerial
oversight over Probity and good governance. I have an oversight role and am
entitled to conduct due diligence exercises to ensure that Probity departments,
including forensics, are operating effectively. Forensics, Internal Audit and the
Ombudsman operate independently and without interference from me.

Prelude to what follows

Introduction

19.As a matter of record, I have lodged with the Mayor, on 1 November 2017, a
report for tabling at Council in terms of the Disciplinary Regulations for Senior
Managers and the Financial Misconduct Regulations promulgated under the
MFMA, a similar report recording a number of serious allegations against 1he
CM, and with the CM, as required , a similar report containing allegations
against the ED: Transport and Urban Development Authority, Ms. Melissa
Whitehead. A number of the allegations and issues I table below, overlap with

[6)

the content of these two reports and I accordingly suggest and recommend that
this affidavit and those two reports be read together.

Structure of this affidavit

20. To make for easier and logical reading and assimilation, I have divided the main
substance of this affidavit into 17 discrete parts.

21.

I had no causes of concern regarding the issues referred to below before June

2017. However, since then I have become increasingly concerned about the
attitude and conduct of the Mayor and City Manager primarily regarding
allegations against, and concerns expressed about, a senior manager, Melissa
Whitehead, formerly the Commissioner: Transport for Cape Town (TCT} and
currently the Commissioner: Transport and Urban Development Authority (TDA)
[hereafter referred to as "the Commissioner"].

22.

As will appear below, my first substantial concerns regarding the Commissioner
arose from a Forensics presentation regarding the MyCiti Bus Stations Tender
contract with AEM and ICT Works which I attended on 30 June 2017. I notified
the Mayor in a confidential memorandum dated 6 July 2017 that the presentation
disclosed a multi-million rand loss to the City via the fare system of the MyCiti
Bus Service.

(This loss has subsequently tentatively been estimated as R43

million by Price Water House Coopers, though they are experiencing difficulties
quantifying the loss.) I advised her that there was a possibility that this loss had
been known to City officials for some time without putting in place suitable control
mechanisms to stop the loss or attend to the conditions causing the loss. I notified

{7]

her that the report suggested potential financial misconduct. but I also stated that
no actions were required of her at that point.

23. The matter was subsequen11y considered by the City's Disciplinary Board,
established under the Financial Misconduct regulations, who sought legal advice
from Cliffe Dekker Hofmeyr (CDH). In a preliminary opinion issued on 29 August

2017 they recommended that the Commissioner's and the City Manager's
conduct in relation to·this issue be investigated.

24.

When I tried to present the attorneys' opinion to the Mayor in a meeting bet'llteen
the two of us on 31 August 2017, after I became aware of the report, the Mayor
did not wish to receive it and said that we needed to make the issue "go away"
and that the matter should not reach the Council. This naturally surprised and
concerned me.

25. The Mayor displayed a similar stance at a subsequent meeting held on 5
September 2017 in respect of allegations which had been made concerning the
bid evaluation process for the Foreshore Freeway tender. As will be explained
below, a report from Moore Stephens , independent consultants who advise the
City on tender matters, not only criticised the participation and conduct of the
Commissioner on the relevant bid evaluation committee , but also alleged that
she had stated in

a meeting of that committee that a particular bid should be

rejected because "Brett (Herron, Mayco Member for·the TDA), the Mayor and the

Deputy Mayor have said they will never accept the [redacted] proposal"; (I om it
the names of te_nderers involved) and that the Commissioner had stated that she

"reports to the politicians who are the ultimate decision-makers".

cK. ~
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26.

I expressed the view in a meeting of 5 September 2017 that this allegation
(amongst others) needed to be investigated and then reported to the Council.
The Mayor stated that the allegations would neither be investigated nor reported
to the Council. She said we should all be "team players" and not make
accusations; there was, she said, no need for investigations or reports on this
matter. Again I was concerned about her stance. There is a sanitized note of this
meeting (see below) which does not record some of the key aspects of the
meeting. I have a contemporaneous record of it in the evidence pack. I also have
my personal notes from that meeting in the evidence pack.

27.

In a further meeting I had with the Mayor on 6 September 2017, I raised the
concerns that had been expressed regard ing the Commissioner's role in the
MyCiti losses. The Mayor alleged that the Commissioner was being unfairly
singled out and that allegations that had been made in historic Forensics' reports
against other ED's, had not been submitted to the Council.

28.

I found this to be startling, if true, and therefore decided to review, but not reopen or investigate in any way, the last 5 y~ars' Forensics reports (it turned out
there were about 1100 of them). I advised the Mayor of my intended exercise in
advance of the undertaking.

29.

In the course of this review, I found no support for the Mayor's allegation that the
Commissioner was being singled out unfairly. However, I came across a report,
which in my view shows quite the opposite: there was a 2015 Forensics report
pertaining inter alia to a contract to purchase Volvo buses, in which it was found
that a payment in excess of R43 million had been made for bus chassis in a
manner impermissible under the City's policies and therefore irregularly.

[91

30.

The report recommended (amongst others) that the City Manager draw the
Commissioner's conduct in relation to this matter to the attention of the Council.
Not only did this not take place, but I have been informed by the Chief Financial
Officer (CFO) Kevin Jacoby, who can confirm the contents of this affidavit insofar
as it refers to him, and who was at the meeting in question, and, whom I consider
to be reliable, that the Mayor said at a meeting regarding this matter that the
matter should not be investigated further, and threatened that there would be an
investigation into the City Manager if the matter were to be reported to the
Council. Further, the covering letter of the Forensic report notes nevertheless,
that the Mayor had received a copy of the report at the request of the City
Manager.

31.

In this matter, the Mayor did not table the matters raised against the
Commissioner or request an investigation into her at Council.

32.

I discovered that in this matter, two junior staff members in the Finance
Department were dismissed. However, the senior manager (the Commissioner)
cited was not only not investigated but was reappointed to her position and
another manager, who was implicated in the report (see below) was given a postretirement contract.

33.

My primary focus in this affidavit pertains to the Mayor, but I also have concerns
regarding the conduct and attitude of the City Manager and others. As mentioned
above and below, on 1 November 2017, I furnished to the Mayor and to the City
Manager, respectively, reports containing allegations against the City Manager

cK
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(and the Commissioner).As I will explain below. once I started to express
concerns regarding the MyCiti issue, the City Manager took steps to try to remove
my Forensics delegations (though this did not ultimately eventuate).

34.

Thereafter, when I started to express my views regarding the Foreshore Freeway
tender issues, I was threatened by Cllr Herron at the meeting on 5 September
2017, referred to below. that Probity should be removed from my responsibility.
Again, this has not yet actually come about.

35.

Subsequent to this, on 12 September 2017, the City Manager, acting with the
approval of the Mayor, immediately after an ad hoc and impromptu meeting with
the her held at 1:30pm, attempted to remove all probity functions from me, with
immediate effect, at a meeting with him, to which he summonsed me at 2:00pm,
though this too has not yet come about. As will be seen below, th is took place,
immediately following, a meeting with the Mayor.

36.

After the submjssion of my memoranda against the City Manager and the
Commissioner submitted on 1 November 2017, the Mayor summoned the PMP
to her office on 3 November 2017 and there informed her that she had informed
the speaker that the PMP was reopening investigations into councilors concluded
over the past 5 years, that she had engaged in unauthorized investigations into
officials, and will herself be investigated. A copy of Lindiwe Ndaba's notes is
available in the evidence pack.

37. Furthermore, on the afternoon of 7 November 2017 and whilst a draft of this
affidavit was at an advanced stage of preparation, the Mayor summoned me to

[11]

meet with her and threatened to have me suspended, for improperly investigating
the conduct of the City Manager.

38. Regarding Regulation 6 of the Disciplinary Code for Senior Managers,
highlight that the Mayor mentioned only 2 grounds for investigation into me:

(a) Being party to a conspiracy against her and the Commissioner, whilst she
threatens to take retribution against me for doing my job in respect of
matters and issues she has in fact concealed and suppressed;

(b) Incorrectly referring to my improperly and unlawfully "investigating" and reopening old cases.

39.As at 9 November 2017, my memoranda of allegations against the City
Manager and the Commissioner, of 1 November 2017, with supplementary
correspondence of 7 November 2017, have not resulted in a Council meeting
being convened to bring the very serious matters I have raised to the proper
attention of the Council, 7 days after alerting the Mayor to these matters and
allegations.

40.

Having given the above summary of some of my principal concerns, I now turn
to set out in more detail the material facts in the sequence in which they came to
my attention in the 17 parts as mentioned above. It should of course be borne in
mind that this is not necessarily the sequence in which the facts occurred.

The facts in the seguence in which they became apparent to me

;11/ cK
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PART1

41.

As part of my functions and duties I chair the City's Risk Committee. In that
capacity, I became concerned regarding the Commissioner's failure timeously to
submit a proper risk register for the TDA to the Risk Committee meeting of 23
June 2017.

42.

My concerns were raised to the Mayor, the Deputy Mayor, the City Manager. and
the Commissioner at the time.

43. What is of relevance is that, after raising my concerns, the Commissioner
complained that my actions amounted to a campaign against her. I objected to
this personal attack on me by the Commissioner and informed the Mayor
accordingly. When I received no response to this from the Mayor, it led me to
question her commitment to monitoring governance. It also alerted me, for the
first time, to the Commissioner's propensity, when questioned on her governance
duties, to allege personal campaigns or conspiracies. This would become more
apparent later.

PART2

44.

On 30 June 2017, the Forensics Branch furnished to myself, the ED: Corporate

Services. the City Manager, and the PMP a status report on an ongoing
investigation of which 1 was, until then, unaware. Through this report, I became

[13]

aware for the first time of a potential multi-million loss to the City arising from the
breach of a contractls pertaining to the MyCiti Bus Service.

45. This matter had however been known for several years by the City Manager and
the Commissioner: TDA, who had either originally requested, had knowledge of,
or approved the original investigation. Those actions are not called into question.
However, knowledge by Senior Council officials (including the Commissioner and
the City Manager) that the Council had experienced and was still at risk of
experiencing a loss of money due to fraud, corruption, maladministration, or
some other failure in a contract, requires a review in my view, and likely
cancellation of the contract. subsequent to legal procedure, so as to prevent the
further loss of money and to put a halt to any further potentially irregular or illegal
actions.

46.

As referred to below, it appears that the Commissioner and/or the City Manager
may not have done all that they should have in this regard.

47.

In the presentation of 30 June 2017 referred to above, the Forensics Branch
informed the persons mentioned above that approval was needed for data mining
and for legal advice regarding the contract and liability, both of which would
require skilled external practitioners. Approval was subsequently processed in
both cases. The City Manager also requested that the Commissioner be made
aware of the status report.

48.

A Forensic Report on this matter was issued on 6 July 2017, to the City Manager,
myself, the ED: Corporate Serv1ces, and the Commissioner. The report alleges
that ICT Works, the automated fare collection contractor, had reported in

(14]

November 2015 that AEM Cashiers had manipulated equipment, circumvented
requ ired processes and misappropriated cash which should have been received
by the City. The loss of income to the City was initially estimated at R16, 801,000.
However the loss was later estimated (in respect of a longer period) at
approximately R33 million (and, later still, at approximately R43 million).

49.

It was also alleged that there were indications that the contracts with AEM and
ICT Works were not properly enforced and monitored on a regular basis with
regard to cash management systems and processes. It was recommended that
consultants be appointed to determine the quantum of the loss and that attorneys
be appointed to provide legal advice and direction. All reports and documentary
evidence in this regard are available in the evidence pack.

50.

On the same day, 6 July 2017, the PMP addressed a letter to me regarding this
matter. The letter referred to the view of the Forensics team that both contractors
did not seem to have fulfilled their contractual obligations; and that they could
also not find evidence that due processes were followed by the City to manage
the contracts.

51 . The PMP convened the Disciplinary Board (Financial Misconduct Regulations),
formed in terms of Regulation 4(1) of the Municipal Regulations on Financial
Misconduct Procedures and Criminal Procedures, and it was mandated to
consider the MyCiti contractual problems.

52. Also on 6 July 2017, I notified the Mayor in a confidential memorandum of the
reported loss to the City, of the possibility that there had been financial
misconduct and of related potential governance issues within TDA.

I advised

[15]

her that there were no actions required of her at that point. As the potential
misconduct possibly involved the City Manager, the report was addressed to the
Mayor for her confidential attention, while a copy was logged with Probity
Services, as part of a record of evidence of actions.

53.

I received no formal response from the Mayor regarding my memorandum, other
than confirmation that she had received it.

54.

l went on honeymoon and took leave from 7 July 2017, but still attended to
Council business, both in and out of the country, for the duration of July 2017.

Part3

55.

Upon my return, I was alerted to the fact that the City Manager had decided that
my delegations regarding Forensics, should be removed. As appears therefrom,
the report proposed that my power to pursue any appropriate disciplinary,
criminal, civil and/or related proceedings flowing from any forensic or ethics
investigation, and my rights of access to records and to question employees,
should be removed and vested in the City Manager. This was done without any
prior notice to, or consultation with me, which is most irregular.

56.

I advised the Mayor against signing the CM's report, which advice she heeded.

57.

I also formally notified the Mayor on 24 August 2017 that I found the actions of
the City Manager in this regard , to be non-transparent and disturbing. I received
no formal or informal feedback from the Mayor regarding this complaint.

[16]

PART4

58.

Regarding the matter of the foss due to TCTfTDA contracts, the Disciplinary
Board (Financial Misconduct Regulations) roisciplinary Board") solicited a legal
opinion on the matter of "Alleged unauthorised transactions relating to the cash
management and payment component of the station management contract," as
well as an expert determination of the quantification of the loss.

59. The legal opinion was obtained from Cliffe Dekker Hofmeyr {CDH) and was
issued to the City on 29 August 2017. It will be noted that it recommends in
paragraphs 15 .1.6 and 15.1.7 that both the City Manager's and the
Commissioner's conduct be investigated. I am advised that this would require
the triggering of the provisions of the Disciplinary Regulations for Senior
Managers. The City Manager would be required to submit a report in respect of
the Commissioner to the Mayor for her to table in Council; and the Mayor would
be required to table a report to Council in respect of the City Manager. An
investigation by the Disciplinary Board in terms of its regulations would also be
required.

60.

A quantification of loss has recently been tentatively provided by PWC at R43
million, though they are experiencing multiple control and reconciliation
difficulties.

PARTS

ck
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61.

Upon receiving the CDH opinion I tried to present it to the Mayor at 13:00 on 31
August 2017 in accordance with my understanding of the requirements of the law
and my probity functions and duties. The Mayor informed me that she did not
want a copy of the report. More distu·rbingly, she said to me that we needed to
make the issue "go away' and it should not reach the Council.

PARTS
62.

On 31 August 2017, I became aware during the City Manager's feedback slot in
a meeting of the Executive Management Team (EMT),that the Foreshore
Freeway tender process had stalled. I asked whether the Mayor had been
informed of this and the Commissioner confirmed that she had been.

63.

In a meeting later that day with the City Manager at 11:00, he informed me that
he had documents submitted by Moore Stephens, a due diligence advisor to the
City, mentioning the Mayor's name in the events which resulted in the stalling of
the tender.

64. I was concerned, not least for the Mayor's reputation. later that same day, I
asked the Mayor whether she was aware of the stalling of the tender process.
She informed me that the Commissioner and Cllr Herron had made her aware of
this and that it had been due to the irregular actions of two members of the
technical Bid Evaluation Committee (BEC}.

65.

I informed the Mayor that the City Manager had told me of correspondence
mentioning her and that this was concerning, insofar as, in terms of the City's
Procurement Policy, politicians are not supposed to be involved in the

-I
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consideration of tenders after the specification stage, save in relation to the
finances of the project/tender. I recommended that an urgent meeting be
convened with the City Manager at 14:45 that day to discuss the matter.

66.

That meeting took place and I attended at the Mayor's ad hoc request. The City
Manager brought two documents with him to the meeting: the assessment from
Moore Stephens and an opinion arising from by Senior Counsel. Given the
probity matters concerned, and the fact that I had previously received a
governance query on this particular BEC, I requested a copy of the
documentation and was provided with these by the City Manager.

PART7

67.

Upon reviewing the Moore Stephens report. I noted that there were serious
allegations regarding the conduct of the Commissioner: TDA during the technical
Bid Evaluation Committee (SEC) for Tender 7C/2016/17: Request for proposals
for the development of the Cape Town Foreshore Freeway precincts.

68.

I quote pages 5-6 of the Moore Stephens report: "We have become increasingly

concerned about the meetings held thus far, as regards:

•

an absence of objectivity, impartiality and a Jack of consistency on the part
of Ms. Whitehead regarding the scoring of cerlain criteria in relation, in
particular, to two of the proposals {redacted}

[19)
•

more particularly, apparent partiality on Ms. Whitehead's part in relation to
the favourable scoring of [redacted] and the unfavourable scoring of

[redacted), and

•

the apparent undue influence which Ms. Whitehead is seeking to bring to
bear on other members of the BEG as regards scoring, more especially
given that their reporting lines in the City are to her.

At the meeting on Friday 4 August 2017, our concerns came into relief when Ms.
Whitehead stated, amongst other things, that she is not prepared to stand up and
recommend a proposal where [redacted}.

She reported that 'Brett (Herron, Mayco Member for TDA), the Mayor and the
Deputy Mayor have said that they will never accept the [redacted} proposal

[redacted.}: that 'she reports to the politicians who are the ultimate

decision~

makers."

69. The Moore Stephens report states further: "Ms. Whitehead was not prepared to
consider the members' comments to the effect that the [redacted] proposed
financial model was fundamentally flawed. "

70. Further: "We are concerned that flawed scoring flowing from the Technical
Evaluation (Scoring) Meetings will taint the formal BEC process; when a/1 factors
are considered, the entire process will be subverted and compromised."

71. The report did not consider or advise on actions against officials, as it was a due
diligence report regarding process and

~ssurance.

It recommended remedial

actions, including obtaining an opinion from senior counsel regarding the

"':JP/ cK

'{56
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technical evaluation process. Such an opinion was duly sought. So far as I am
aware, its recommendations were followed.

72.

I was deeply concerned by the Moore Stephens report but believed that the
matter could be resolved by commissioning an appropriate investigation, in the
interests of transparency, and possibly consequence management. I made my
advice known to both the City Manager and the Mayor on 4 and 5 September
2017 respectively.

PARTS
73.

On the morning of 5 September 2017, the Mayor informed me that the City
Manager informed her the day before on 4 September 2017 that there had been
a grievance lodged against the Commissioner by one of her directors, who als.o
served on the same BEC, Mr. Frank Cummings. The Mayor was made to
understand that there was a possibility of Mr. Cummings making his grievance
public.

74. Allegations made in a grievance submitted on 31 August 2017 by Mr. Cummings
appear to support what Moore Stephens alleges. To quote pages 12-13 of the
grievance:

'As the evaluation process progressed, two schemes have emerged
as front-runners, one of which the. Commissioner has demonstrated
a high degree of support towards. Indeed, early in the process she
openly declared her preference for that scheme.

tl
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Five particular moments of the evaluation process concern me greatly:~

The Commissioner regularly expressed concern regarding the
"political acceptability" of the location of the affordable housing
proposed by the other front~runner (and by implication, competitor
to her preferred scheme) throughout the evaluation process.
During Mtg 2 she was particularly forceful in this regard and at
times pressed BEC members on whether they would be prepared
to support the location of the affordable housing ff asked by the
Mayor. At one point she also mentioned having discussed with
the Mayco member and Mayor the content of the [redacted] bid,
in particular the location of the affordable housing. She informed
the BEG that they were not supportive of the affordable housing
proposal. It was vel}' difficult {sic] situation for the Chairperson to
manage and as a result fundamentally eroded the integrity of the
process. Some members noted that the Prospectus was silent on
the location of the affordable housing and therefore we could not
score the scheme NIL, so the compromise score of [redacted}
was agreed.

During the commercial assessment stage (Mtg 2 and 3, 3(2)) I
was so exercised by the Commissioners disregard for much of
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the concerns I'd raised in relation the commercial aspects of the
scheme that she clearly favoured, that it prompted me to remind
the Commissioner that as members of the BEG we had a duty to
evaluate each bidders' [sic] ability to execute the contract (if
awarded)- that. beyond the tender Prospectus (i.e. at Stage 1)
which she interpreted to her own cause throughout the process.
My assessment of the commercial sustainability of the scheme
she appeared to favour was that it had no prospect of passing a
rigorous due diligence and was in my opinion unfundable.
Further, the complexity of the proposal and most importantly, the
fiscal contributions placed on the City as a result of the award
were fanciful and would, in my opinion, introduce an unacceptable
level of risk to the City. Further, in analysing the financial viability,
I raised very serious concerns regarding the concentration of
revenue (over half of the total revenue of the project) in just one
building. Finally, I warned her that in my professional opinion, with
over 20 years directly related experience in the delivery of these
types of projects, the scheme had no hope of achieving financial
close and financial viability-

a core duty of the BEC.

During the review, the Commissioner repeatedly stated that she
did not consider there to be any risk to the City at this, Stage 1, of
the procurement process and as no contractual commitments had
been created between the developer (her proposal was
generated by a multi-disciplinary design team- there was no
develop [sic) at this stage). I took exception to this asserlion and

{23)

argued with the Commissioner that the City, at the very least,
faced considerable reputational risk if the qualifying bidder failed
to achieve Financial Close after Stage 2. Her preferred scheme
provided no details on the source and application of equitybeyond the substantial amounts of capital and income forgone
contributed by the City (including a multi-billion Rand bullet
payment in cash, in addition to the land component). I also
suggested that the BEG should consult the CFO's [sic] at this
stage, given the substantial fiscal (and other) commitments that
this bid placed on the City, to seek authority to select this bid
(assuming the BEG approved it as the qualifying bid). The
Commissioner was very unsupportive of this suggestion."

75. The grievance alleges, further:

· .. . At times, she appeared to support one scheme to what I'd describe

as a level of irrationality.'
76. And further:

'Finally, I feel compelled to remark at how reckless I thought the
Commissioner had been in largely ignoring my comments in relation to
the commercial and financial risks associated with the scheme she
preferred and the disregard for the City's finances and preserving fiscal
sustainability. •

[24)

77. It should be noted that, as will appear below, the Mayor ultimately gave an
instruction that Mr. Cummings' employment should be summarily terminated.

78.

In principle, it may be legitimate and even understood that political leaders should
be able to express their views on projects that will affect the shape of the City.
However, within the City's current policy environment, political leaders are not to
have any effect on tenders once they are submitted and are in the procurement
domain, save only in respect of the finances of the project in accordance with the
City's Procurement Management Policy. However, City officials involved in the
tender process may also not be the agents of political leaders' preferences. In
the case of the Foreshore Freeways tender, the technical assessments were
considering not only proposals affecting the urban form but financial information
relating to those proposals.

79. On the morning of 5 September 2017 at around 07:45, the Mayor instructed the
City Manager to convene a meeting to discuss the Foreshore matter with herself,
the City Manager, the CFO, the Mayco Member for Finance, the Mayea Member
for TDA, the Commissioner, the Mayor's chief of staff and myself.

80.

I advised the Mayor and City Manager against this meeting given the potential
conflicts of interest and the possibility of further investigations which might be
required.

81 . My advice not to meet with th~se persons present together was not taken. The
preceding written recordals are also contained in the evidence pack.
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82.

I requested, on the other hand, that the Deputy Mayor be present. The Mayor
replied that she wished to discuss the process of the matter and how it should
be dealt with and not the content of the allegations. I advised that he should still
be invited as the political head of probity services, but I was

over~ruled.

83. The meeting took place. The City Manager expressed the view that he had taken
sufficient steps to rectify the matter by getting senior counsel's opinion on where
to restart the technical BEC. Senior counsel was, however. not briefed to advise
on consequences against officials. I therefore proposed that there should be an
investigation to finalise the matter and if anyone had sinister motives, these .could
be discovered transparently.

84. Cllr Herron responded that he believed that Probity Services should be removed
from my purview.

85.

I objected and said that my suspicions were raised.

PARTS
86.

When the matter of Mr Cumming's grievance arose, the Mayor stated that she
would give a press conference and discredit him politically that same day. Mr
Cummings has since left the City's employment.

87. The consistency of the Moore Stephens report and the Cummings' grievance
should be noted. Once again these doquments are available in the evidence
pack.
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88.

The above meeting was a difficult and tense engagement. The fact that the CFO
had sought governance advice regarding the appropriateness of an ED (in this
case, the Commissioner) serving on a BEC, and that I had referred this request
to Probity, came up. The Mayor alleged that I was acting without her authority in
referring matters to Internal Audit and said that she determined all governance
processes in the City. She spent some time focusing on this in the meeting,
essentially probing why the CFO could ask for a governance opinion and why I
could ask Probity Services to provide this without her authorisation. I explained
that Probity must be able to provide independent and objective advice when
solicited. The Mayor expressed the view that anyone within the Directorate of the
Mayor, including those within Probity, must always act with her imprimatur.

89. In my view, this would be irregular and interfere fn matters within my purview,
and I advised her as such. There are in law separate responsibilities for political
office-holders and for officials. Furthermore, Internal Audit by its nature acts and
must act independently and without political agendas or directions. I said that, if
my actions were considered suspect, then I would willingly submit to an
investigation but that I would need to proceed to continue due process into the
Foreshore Freeways matter. which I understood to be my legal and ethical
obligation.

90. A sanitised note of this meeting, drafted I believe by the Mayor's chief of staff,
was produced. What I have set out above is a true and accurate reflection of
what transpired during this meeting. Both the sanitized note, and my personal
notes of the meeting, are contained in the evidence pack.

- I
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91.

Later that day, 5 September 2017, I requested and obtained a meeting with the
Mayor. I advised her that she and the City were at risk on the tender issue and
that further investigation was required. I also made·rt known to her that I found
her actions in the earlier meeting strange and inconsistent with my personal
knowledge of her as an ethical actor on the public stage.

92.

The Mayor told me that she had had to take an aggressive stance with me in the
meeting, so as to show the City Manager that she respected him and would
defend him. She told me that she was compelled to do this as the previous day,
after my correspondence on how I thought we should proceed with matters, the
City Manager offered to resign. I believed the meeting to be private and so
offered my view, in good faith, that no one innocent offers to resign. and that
historic management failures

of the City

Manager had

enabled

the

Commissioner's behavior, resulting in tumultuous meetings such as the one
earlier in the day. The meeting concluded amicably.

PART10

93.

In a subsequent meeting on 6 September 2017 at 11 :45, I raised the issue of the
possibility that the City Manager and the Commissioner might need to be
investigated around the issues disclosed on 6 July to the Mayor. I did this
believing that thad managed to re-establish good relations with the Mayor.

94.

I was in fact supposed to be in Washington DC on 6 September 2017 on official
Council business but had requested that the Mayor cancel my trip as I thought
the serious matters unfolding required me to be in the office. Further, I noted to
her that the last time I had left the country, the City Manager had tried to remove

{28]

my delegations. She agreed to cancel my official trip for reasons of operational
necessity.

95.

At the meeting on 6 September 2017, the Mayor said that the City Manager and
the Commissioner had to be given a right of response to any allegations made
in the CDH opinion. This was a modification of her earlier view of 31 August 2017
that the COH opinion should not reach the Council. Further, the Mayor requested
that when the CDH opinion, or allegations flowing from it, was tabled in Council,
there should be accompanying affidavits from the City Manager and the
Commissioner defending themselves. I advised that as neither the City Manager
nor the Commissioner were the subject of either a pre-investigation or an
investigation; they should be offered a right to respond only once and if the
Council had moved to process any allegation and authorise an investigation into
them as senior managers if the Council decided to do so.

96.

The Mayor was displeased with this view and stated that a report into the
Commissioner undefended would weaken her and Cllr Herron politically. I offered
the view that she cou ld take a strong governance stand and thereby strengthen
her position politically. The Mayor disagreed and stated that there was a
conspiracy against the Commissioner aimed at removing her, that she was being
unfairly picked on and that, by contrast, recommendations in the past by
Forensics that other EDs should be investigated had been suppressed.

97.

I asked the Mayor who she felt was behind this conspiracy. She responded that
the CFO, and his associates (unnamed) in the Finance Directorate and TDAwere
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responsible. I was not one of those named. This has now changed as will be
seen below.

98.

I countered that this was an extraordinary proposition and that I would look into
the matter immediately and personally, which the Mayor said she appreciated.

99.

For this reason, I instructed the PMP to do a due diligence report on all forensic
investigations over the past five years, so as to interrogate the Mayor's claims
and to bring any reporting inconsistencies to light. I decided I would also conduct
my own due diligence exercise, so as to provide an additional, management
perspective. This was consistent with my previous management concerns raised
regarding the conduct of Forensics, noted to the PMP managerially and to the
City Manager in my management one-on-one on 31 August 2017 after the Audit
Committee on 29 August 2017. It was also within the powers delegated to me

by the Council as discussed above and within the powers of the PMP. It should
be noted that at this time, Lindiwe Ndaba was not only the PMP but was also the
Acting Chief of Forensics until a new Chief could be appointed.

PART11
100. The City Manager summoned me to his office on 12 September 2017 at 14h00,
immediately after he had had an impromptu meeting with the Mayor at 13h30 on
that day. I was supposed to be conducting interviews at the same time for the
Chief Audit Executive, which I had to postpone and then cancel. There, he
informed me that he was, with immediate effect, removing all Probity functions
from me. I objected strongly and stated that I would alert the audit committee and
Auditor-General (AG) to his actions, which I thought were h7:~

fly

[30]

He then insisted that we consult the Mayor, who, he said, had agreed that probity
be summarily removed from me, my oversight and my purview, with immediate
effect. We were provided with an ad hoc audience with the Mayor immediately
thereafter.

101 . The meeting was acrimonious. It involved only myself, the Mayor, and the City
Manager. The City Manager asserted that my request for the previous 5 years'
forensics reports was suspicious. I apologised for not notifying him but said I did
not think it necessary as it was within my direct management purview. The Mayor
then stated that she was also concerned that the City Manager was upset and
that I should consider his desire to 'take back' Probity. I expressed the view that
she was incorrect regarding the.City Manager 'taking back' Probity. I reminded
her and the City manager that I had suggested during the ODTP process that
Probity should reside with the City Manager, who had refused , and had taken the
view that it should reside with the Directorate of the Mayor.

102. Indeed, after being appointed ED, I was requested to, and did, make the case to
the Auditor General (AG) why Probity properly resided with the DOM. The Mayor
and I also discussed our agreed rationale for this approach in a book we recently
co-authored (see above).We also presented this rationale together when we
launched the King IV process in the Council in the presence of Justice Mervyn
King and approximately 400 officials (when, incidentally Mervyn King stated that
the City's approach to Probity and good governance served as the leading
shining light and example in local authorities in the country- I was proud of this
commendation given that these functions are under my stewardship).

{31]

103. I further stated that not once had either the Mayor or the City Manager expressed
dissatisfaction with my handling of Probity before the events of the Foreshore
Freeway matter meeting on 5 September 2017, that the City Manager had not
raised any concerns with me in our last management meeting of 31 August 2017,
that the mayor had expressed her reassurance of my actions on 6 September
2017, and that I therefore found it highly suspicious that suddenly there was now
an issue in this regard without any due process or proper review.

104. I refused to relent. The City Manager then informed the Mayor that an official,
David Marais, was suing the Commissioner in her private capacity. The Mayor
then alleged that there was a conspiracy of people trying to block the
Commissioner as a proxy of the Mayor. I asked who this conspiracy consisted of
and was informed that it involved the Deputy Mayor, the CFO, Frank Cummings
and David Marais, as well as a host of other unnamed officials. I suggested that,
if there was such a conspiracy, the Mayor should make substantive allegations
that could be immediately investigated, especially given the seriousness of the
allegations.

105. The Mayor also gave an instruction at this meeting to the City Manager to
terminate the contracts of Frank Cummings and David Marais with immediate
effect.

106. Mr. Cummings has since been dismissed and/or his contract of employment has
terminated (see above) .

107. I threatened to take the removal of Probity from my purview to the audit
committee and the Auditor General. The Mayor thereafter instructed that the City

;jk!
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Manager and I should both estat>lish our respective legal positions as to why we
should have Probity Services within our purviews.

PART12
108. The Mayor also said she wanted the DOM renamed, as it did not represent her.
This was also surprising as she had personally insisted on this name throughout
the ODTP consultation, despite my advice to name the directorate 'Strategy and
Governance', and we ultimately explained the rationale together in the book we
co-authored. I made my objections known formally to both the City Manager and
the Mayor.

109. I forwarded the earlier correspondence between myself and the PMP to the
Mayor and the City Manager, in good faith , to demonstrate the transparency of
my actions requesting due diligence on the previous 5 years' forensic
investigations, which in my view constituted a transparent management oversight
mechanism. This correspondence, along with all documents referred to herein
are contained in the evidence pack.

PART13
110. The Mayor then sent me a direct email dated 12 September 2017, asking me not
to involve her in any investigative matters. This was a direct response to my
correspondence demonstrating my reasoning behind my request for the previous
5 years' of forensic investigations (directly based on her serious concerns and
allegations). I considered this response to be incompatible with the nature of the

Iff\I
/

{331

Mayor's legal responsibilities. She appeared to me to have abrogated her duties,
insofar as Probity matters were concerned.

111. The City Manager subsequently abandoned his stance that he should remove
Probity from me. This is however, clearly not guaranteed, given the above and
all the circumstances.

Part 14

112. I proceeded with my due diligence exercise of interrogating the previous 5 years
of forensic reports, despite some resistance from staff in Forensics and despite
reports I received of multiple informal briefings by Forensics managers against
me, to both senior officials and political office-holders.

113. After receiving and then considering the previous 5 years' of forensics reports , of
which there were some 1100, I did not find any evidence of a conspiracy against
the Commissioner or that she had unfairly been singled out. As far as I could
ascertain, all other matters involving allegations against EDs had been escalated
to the Council. An exception was a 2015 Forensic Report, case no: FSD049/1415 in which it was recommended that allegations of misconduct against the
Commissioner should be brought to the attention of the Council, which, so far as
I know, were never brought to the attention of the Council. The report pertained
to alleged irregularities primarily involving payments made to Volvo for 29 Volvo
bus chassis, for which the City paid a tota l of R43 , 801 607.06, on or about 21
June 2014.

These payments were made for the bus chassis alone

[34}

notwithstanding the fact that the relevant contract provided for the purchase of
complete busses.

114. It appears from the report that Volvo had delayed the delivery of the busses and
that payment was made for the chassis alone, so as to make use of the available
capital budget. The fundamental issue addressed in the report was whether, in
terms of the Council's policies, part payment (for the chassis alone} was
permissible. The report concluded that it was not permissible, relying (amongst
other things) on an opinion obtained from senior counsel. The report stated that
the purchase of the bus chassis would appear to have constituted irregular
expenditure as defined in section 1 of the Municipal Finance Management Act,
No 56 of 2003.

115. I quote paragraphs from page 37-39 of the report

116. "Invoices for incomplete buses were approved by TCT for payment. The
Accounts Payable Department paid the invoices based on the approval of TCT.
The payments for incomplete buses on pro forma invoices is contrary to the City's
policy and procedures and was not in accordance wffh the contract. The normal
process of verification of the goods delivered in terms of the contract was also
not followed in these instances.

117. Further: " The goods for which the City paid Volvo R43 801 607. 06 were not
delivered complete with the relevant licensing documents, with the result that the

risk and rewards of ownership were not transferred to the City. Treasury could
therefore not capitalise the assets by entering them into the City's asset register.
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The same considerations apply to the goods for which the City paid Scania R29

584 368. 00."

118. Further: "The purchase of bus chassis' was not in accordance with the City's
policies and procedures and also not in accordance w;th the provisions of the
contract as the contract provided only for the purchase of complete buses. It can
therefore be concluded that the purchase of the bus chassis was irregular.''

119. Further: "There is a/so evidence that the City officials involved in the decision to
purchase bus chassis under tender 138GI2012113 and those who supported
and/or approved the decision to purchase bus chassis, were involved in
misconduct in that they knew and/or ought to have known that the purchase of
and payment for bus chassis in terms of the said tender, was not permitted in
terms of the City's policies and the terms of the tender.

120. Further: "Martheze was told by the Commissioner 'to find a way' to pay for the
bus chassis. This was to increase capital expenditure and to avoid the liability of
underspending."

121. I now quote from the recommendations on page 40 of the report:

122. "In light of the above we respectfully draw the attention of the City Manager to
the provisions of the MSA Disciplinary Regufations read with the MFMA Financial
Misconduct Regulations which require any allegations of misconduct against

a

senior manager (a manager referred to section 56 of the MSA, in this case
Whitehead -i.e. the Commissioner) to be brought to the attention of the municipal
council."
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123. And: "We further recommend that disciplinary action be taken against the senior
officials

in

TCT, namely, Martheze, Buerger, Whittle and Africa and that in

respect of any irregular expenditure incurred, due regard be had to the MFMA
Financial Misconduct Regulations and the City's position with regard to same. "

124. The report found that financial misconduct had occurred in terms of paying for
chassis' as completed busses, which is a contravention of the City's accounts
payable policy and the MFMA. It noted that three junior staff members within the
finance directorate had already been disciplined over the matter, with two
dismissed.

125. It should also be noted that the same Forensic report reveals substantially similar
concerns regarding payments to Scania on 3 July 2014 for 24 bus chassis. The
total amount paid to Scania at the time was R29, 584 368.00. It would appear
that all the concerns expressed in relation to the payments to Volvo apply equally
to the payments to Scania.

126. I have recently been informed by the CFO, whom I believe to be credible, that in

2015, the Mayor hosted two meetings to discuss the contents of the report. The
first was attended by Cllr Brett Herron, CFO. and the executive director to whom
Forensics reported at the time, Gerhard Ras. I have been informed that in this
meeting Cllr Herron challenged the senior counsel's opinion regarding part
payment, on grounds which I do not understand, and without objection from the
Mayor.
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127. A second meeting, so I am informed, was subsequently attended by the same
participants as before but now including the Commissioner: TCT and the City
Manager. I have been informed that the purpose of this meeting, chaired by the
Mayor, was to ensure that the proposal that it be recommended to Council that
the Commissioner's conduct should be investigated would not be implemented.
I am informed that the Mayor said she would ensure that there would be an
investigation into the City Manager if the Commissioner's conduct was
investigated, as these allegations, so the Mayor asserted, amounted to a
conspiracy against the Commissioner.

128. This recommendation that the Commissioner be investigated did not, so far as I
can ascertain, ever serve before Council. It should be noted that the issuing letter
of the report included a copy for the mayor at the time. thereby providing her with
direct knowledge of these matters.

129. The report was issued on 17 March 2015. A covering letter to the City Manager
of the same date states: "One copy of the report is for your information and
action. During a discussion with the writer it was indicated by you that a copy of
the report should also be provided to the Executive Mayor. The other copy of
the report is included herewith for the aforesaid purpose."

130. All relevant documentation, including the report forms part of the evidence
bundle.

131. The issuing letter from the Forensic Department makes it clear that both the
Mayor and the City Manager have copies of the forensic report in question.

cK
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PART15
132. These matters transpired in 2015. In 2016, Mr Buerger was given a postretirement contract, ultimately on the recommendation of the Commissioner and
Cllr Herron with the approval of the Mayor, despite the forensic report described
above recommending disciplinary action against him.

133. Furthermore, the City Manager was reappointed by a panel chaired by the Mayor
and the Commissioner was reappointed by a panel selected by the Mayor,
chaired by the City Manager, and included Cllr Herron.

134. The panelists in both instances above had knowledge of alleged potential
financial misconduct against a senior official being suppressed and proceeded
in their reappointment.

PART16
135. The various issues set out above disturbed me and I took legal advice as to my
obligations and my rights.

Based on that advice, I prepared two formal

memoranda requesting that the Council approve investigations into the conduct
of the City Manager and Commissioner, respectively. These memoranda were
completed and forwarded to the Mayor and to the City Manager, respectively, on
1 November 2017.

My memorandum in respect of the conduct of the City

Manager is attached and my memorandum into the conduct of the Commissioner
is attached. I confirm the content of those memoranda, insofar as the matters
referred 1o therein lie within my personal knowledge.

ck
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136. In the interests of transparency and good governance, I also formally lodged
copies of these memoranda with the PMP. See the file of record with the PMP.

137. On 03 November, the Mayor summoned the PMP to her office and, as the PMP
has told me, threatened her with investigation for the execution of her duties. A
copy of the PMP's personal notes of this meeting is in the evidence pack.

138. Further, the Mayor requested a copy of all 5 years' of forensic reports from the
PMP.

139. The threat of investigation into the PMP amounts in my view to bullying ,
harassment and victimization of the PMP, who has had to take leave on account
of severe stress inflicted following that encounter, as also undue interference with
the independence of Probity Services. The PMP was merely acting as an
objective

keeper of records , at

my

request.

The

PMP

compiled

a

contemporaneous note of her meeting with the Mayor which is contained in the
evidence pack.

140. Further, the Mayor's request for a copy of the previous 5 years' reports is
puzzling, considering that when I tried to present her with my reasons for
requesting these investigations in September, she specifically requested that I
refrain from informing her of this information.

141 . On 7 November 2017 the Mayor responded, for the first time, to my report
containing allegations against the City Manager. A copy of her response is in
the evidence pack as is a copy of my personal notes from my meeting with her.
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142. On the same day, with legal assistance, I prepared a reply to this letter, a copy
of which is in the evidence pack.

PART17

143. I was summoned by the Mayor to a meeting late on the afternoon of 7 November.
During this meeting she declaimed at great length that she is politically under
attack from various quarters. She claimed that there was an agenda to stop the
spatial transformation of the City and to remove her, Brett Herron and Melissa
Whitehead. She claimed that it was a strange coincidence that my reports should
have come at a difficult political time. She averred that both I and the PMP had
investigated the City Manager without authorisation from Council. She further
averred that she had advised the Speaker that both myself and Lindiwe had been
re-opening/re-investigating previous reports into councilors. She claimed that it
had been improper for me to 1:>e allowed access to view forensic reports from the
past five years. She told me that she intends to propose to a Council meeting,
not only tha1 the City Manager and the Commissioner be investigated, but that
the PMP and I should be investigated too. Alarmingly, she·said that she would
recommend that we all be placed on special leave while we are all investigated.

144. I responded that I had been acting in accordance with my ethical duty and
obligations and I handed her a copy of my letter of 7 November, replying to her
earlier letter of the same day. I made it clear that neither I nor the PMP had
investigated anything, but rather had submitted issues and matters for
investigation by an independent and impartial expert

3rd

party, without pre-

judging anything or anyone, in fulfilment of our contractual duties and in
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accordance with law and regulation. A copy of my personal notes of this meeting
is available in the evidence pack.

Conclusion

145. In my respectful view, the Mayor's conduct as described above is not compatible
with her legal and ethical obligations. She has failed to ensure that due process
is followed in respect of alleged misconduct and irregularities brought to her
attention. She appears to have placed pressure on the City Manager, not to
require due process to be followed . The result appears to have been the
condonation of systemic governance failures within the TCT and TDA.

The

Commissioner has thereby avoided investigation in respect of diverse matters.
Whilst more junior staff members have been disciplined or lost their employment,
investigation as to the Commissioner's role has been prevented. As shown
above, investigation into serious issues concerning the City and its good
governance have been suppressed, swept under the carpet and those bringing
these matters in good faith pertinently to the attention of the Mayor- i.e. the PMP
and myself, have ourselves been threatened, inter alia with investigation into our
conduct for fulfilling our contractual, legal, moral and ethical obligations. This is
inexplicable.

146. In my view, the facts set out above have the risk to the City of: bringing it into
disrepute; exposing it to financial risk; compromising its zero tolerance of
financial misconduct; compromising its tender processes; compromising its
probity processes; com prom ising the value system of the Organisational
Development and Transformation Plan (ODTP), specifically the value of

[42)

accountability; undermining the accountabilities of senior managers; and
undermining the proper discharge of the separate roles and responsibilities
between political office holders and the administration.

CRAIG JOHN KESSON

Thus signed and sworn to before me at Cape Town on this gltl day of NOVEMBER
2017, the deponent having acknowledged that he knows and understands the

contents of this affidavit, that he has no objection to taking the prescribed oath and
that he considers the oath to be binding on his conscience.
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A.

Introduction

1.

Consultant is the City of Cape Town ("the City").

2.

The City seeks urgent advice regarding certain documents (memoranda and an
affidavit), and their status and use under the Protected Disclosures Act 26 of 2000 ("1he
Act") and the City's Whistle Blowing Policy ("the Policy").

3.

The questions for advice are
(1)

Whether the memoranda qualify as protected disclosures.

(2)

Whether a disclosure of information may retrospectively gain protection by the
filing of a subsequent affidavit under the Act.

(3)

Whether non-compliance with the Policy renders a disclosure non-compliant
with the Act.

(4)

Who is authorised to determine compliance with the Act?

(5)

Whether certain Councils reports violate the Act.

(6)

What recourse the City has in circumstances where it considers the information
disclosed to be untrue.

(7)

Whether the City or the Council can initiate a disciplinary inquiry under the
Disciplinary Regulations for Senior Managers against Executive Director:
Directorate of the May01· ("the ED: DOM").

4.

I have been briefed with a memorandum setting out the facts; the Policy; memoranda

prepared by the ED: DOM, and an affidavit to which he deposed; correspondence; and
reports prepared for consideration by the Council. The reports contain allegations
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against the City Manager; the Commissioner; Transport and Urban Development ("the
Commissioner"); and the ED; DOM.

5.

In what follows an overview of the relevant factual background is first provided.

Thereafter the governing legal provisions, precedents and principles are identified.
These are then applied to the questions for advice. The conclusion summarises the
answers to each question.

B.

Factual synopsis

6.

The questions for advice arise in the following circumstances.

7.

On 1 November 2017 the ED: DOM delivered two memoranda. One memorandum
was delivered to the City Manager, and the other to the Executive Mayor.

The

memorandum addressed to the City Manager advanced allegations against the
Commissioner. It was copied to the Executive Mayor. The memorandum addressed to
the Executive Mayor advanced allegations to the City Manager, and was copied to him.
Both memoranda record that copies thereof (enclosing supporting documents) were
also delivered to the Portfolio Manager: Probity Services.

8.

In response to the I November 2017 memoranda, the Executive Mayor invited the ED:
DOM to identify and detail the transgressions attributed to the City Manager.
Responding to this invitation the ED: DOM averred that his 1 November memorandum
already complied with the disciplinary regulations it invoked, but nonetheless amplified
that memorandum. In doing so the ED: DOM stated that the I November and 7

4

November memoranda relating to the City Manager "should therefore from now on be
read together". Neither memorandum invokes the Act or the Policy, and no whistleblower status is asserted in either. Both extensively cite other statutory provisions,
however. 1

9.

I am instructed that the memoranda contain untrue and misleading information. This,
my instructions record, are supported by documentation and information available to
the ED: DOM. In fact, the City's asserts that the ED: DOM had full knowledge of the
correct facts and that he was aware that the allegations contained in the memoranda are
untrue.

J 0.

Thereafter, on 9 November 2017, the ED: DOM deposed to an affidavit. The affidavit
records that it was prepared on advice by the ED: DOM's attorney and senior counsel,
and explicitly invoked the "provisions and protections" of the Act and the Policy. The I
November memoranda are specifically mentioned in the affidavit.

Apropos the

memoranda, the ED: DOM invokes the Disciplinary Regulations for Senior Managers
and the Financial Misconduct Regulations. Not the Act, nor the Policy.

11.

The affidavit further records that whereas the 1 November memoranda contain
allegations against the City Manager and the Commissioner, the "primary focus in Lhis
affidavit pertains to the Mayor". She is alleged to have "threatened to have [the ED:
DOM] suspended for improperly investigating the conduct of the City Manager". The
affidavit acknowledges that the ED: DOM had indeed "decided 1 would also conduct

1

They cite the Local Government: Disciplinary Regulations for Senior Managers, 2010; Local Government:
Municipal Finance Management Act 56 of 2003; Local Government: Municipal Regulations on Financial
Misconduct Procedures and Criminal Proceedings, 2014; Local Government: Municipal Systems Act32 of2000;
and the City's System of Delegations, 20 17.
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my own due diligence exercise", asserting delegated authority "to interrogate the
Mayor's claims and to bring any reporting inconsistencies to light".

12.

Finally, the affidavit returns to the topic of the memoranda, stating that they, too, were
prepared on the basis of legal advice. Similarly, the 7 November memorandum was
"prepared" "with legal assistance". Again it is not averred that any of the memoranda
qualified for protection under the Act or the Policy.

13.

The affidavit was provided to the Executive Mayor, under cover of a letter dated 10
November 2017. The letter is by an attorneys' firm acting on behalf of the ED: DOM.
It states that the Executive Mayor "will be aware that our client bas yesterday lodged

an affidavit in terms of the provisions of the Protected Disclosures Act (PDA) and the
City's Whistle Blowing Policy." The letter asserts that on 7 November 2017 the
Executive Mayor "threatened" the ED: DOM with an investigation and suspension.
Thus the "threat" which the ED: DOM invokes antedates the affidavit alleged to qualify
as a protected disclosure. Like the affidavit, the lelter does not contend that the
preceding memoranda constituted protected disclosures.

It only asserts that the

affidavit was lodged under the Act and the Policy.

C.

Governin2 le2al principles

14.

As the factual synopsis shows, the ED: DOM's affidavit invokes the Act. Protected
disclosures are indeed governed primarily by the Act. Its purpose is threefold. First, it
protects employees and workers in both the private and public sectors against

6
occupational detriments "on account of'' making a protected disclosure. 2 Second, it
provides for certain remedies. 3 Third, it provides "procedures in tenns of which an
employee or worker can, in a responsible manner, disclose information regarding
improprieties by his or her employer."4 Thus, on the one hand the Act protects

disclosure; 5 but on the other hand the Act requires compliance with procedures, and
responsible disclosing of information, as condition for protection.6

I 5.

Whether a disclosure is protected depends on whether it was made in accordance with
the applicable provision of the Act. 7 The enquiry under the Act is "whether the
employee deserves protection". g This is determined firstly by "an analysis of the
information to determine whether it is a disclosure". 9 Thereafter, if it is established that
the information indeed qualifies as a disclosure, the question arises whether the
disclosure is protected. 10

16.

In order to constitute a disclosure, the communication must impart information
regarding an employer, employee or worker which the discloser "has reason to

2

Section 2( l)(a) of the Act.
Section 2( l)(b) of the Act.
4
Section 2( I )(c) of the Act.
s Cf City of Tshwane Metropolitan Municipality v £ngineering Council ofSouth Africa 20 I 0 {2) SA 333 (SCA)
at paras 33, referring to the long title of the Act (which records that the purpose of the Act is to make provision
for procedures in terms of which d isclosures may be made and afforded protection), and para 42 (referring to the
broad purposes of the Act).
6
Communication Workers Union v Mobile Telephone Networks (Ply) Ltd (2003) 24 ILJ 1670 (LC) at para 21:
"the protection extended to employees by the [Act] is not unconditional. The (Act] sets the parameters
of what constitutes a protected disclosure, as well as the manner of permissible disclosure by workers.
The definition of 'disclosure' clearly contemplates that it is only the disclosure of information that either
discloses or tends to disclose forms of criminal or other misconduct that is the subject of protection under
the Act]. T he disclosure must also be made in good faith ."
7
City ofTshwane Metropolitan Municipality v Engineering Council of South Africa 2010 (2) SA 333 (SCA) at
para 43.
8 Tshishanga 1' Minister of Justice and Constitutional Development 2007 (4) SA 135 (LC) at para I 76.
1

r

9

Ibid.
Ibid.

10
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believe ... shows or tends to s how" "impropriety". 11 And in order to qualifY as a
protected disclosure, it must be made either to a legal adviser; an employer; a membe r
of Cabinet or a member of an Executive Council of a province; a specified Chapter 9
institution; or it must qualify as a "general protected disclosure". 12

17.

In this instance the disclosure was purportedly made to the ED: DOM's "employer" .
Hence section 6 of the Act app lies.

18.

As in most other types of disclosure which qualify for protection under the Act, a
section 6 disclosure must be made in good faith. 13 Whether a disclosure has been made
in good faith depends o n a finding of fact. 14 It requires a full analysis of evidence. 15
Although the Act refers to good faith as a requirement distinct from a reasonable be lief
that the information is substantia lly true, 16 the two concepts " overlap". 17 This itself
suggests that an absence of any belief in the information 's truth may indicate an absence
of bona.fides. Indeed, the Labour Court held that non-compliance with other applicable
requirements impacts on the bona fides enquiry. 18

19.

Subsequently the Labour Appeal Court held that "[a] clear indicator of Jack of good
faith is a lso where disingenuousness is demonstrated by reliance on fabricated
information o r information known by the employee to be false." 19 This was confirme d

11

Section I oflhe Act s.v. "disclosure" and "propriety".
Section I ofthe Act s.v. "protected disclosure".
13 Section 6( I), section 7( I). section 8( l ) and section 9(1) of the Act. The only exception is a disclos ure to a legal
adviser under section 5 of the Act.
14
Tshishonga supra at para 205.
IS Ibid.
16
Section 9( I )(a) of the Act.
17
Radehe v Premier, Free Slate 2012 (5) SA 100 (LAC) at para 35; Tshishonga supra at para 211.
18 Tshishc nga supra at para 265.
19
Radehe v Premier, Free State 2012 (5) SA I 00 (LAC) at para 35.
12
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by the same court in a later judgment. 20 There is accordingly consistent, high authority
for the principle that information disclosed in the knowledge that it is incorrect
disqualifies an employee from protection under the Act.21

20.

The Labour Appeal Court further confirmed that good faith entails the absence of
ulterior motives.22 In this context the Labour Appeal Court referred to post hoc
assertions that disclosures qualify for protection under the Act. 23 This demonstrates
that an attempt to invoke the Act as an "afterthought" can indeed ind icate an ulterior
motive.2 4 In that case the Labour Appeal Court held that "because the opinion [on
which the employee relied, and which she had disclosed] was not final and required
further information before it could be finalised", the employee's complaint was "at best
speculative".25

2 1.

The second, cumulative, requirement for a section 6 disclosure is that it " may only have
been made by the employee to specific persons named in the Protected Disclosures
Act". 26 This requirement, the Labour Appeal Court held, must be satisfied as stipulated
in the Act itself. It cannot be circumvented by re lying on the employer's identity as
defined under other legislationY Under section 6 of the Act the disclosure must be

20

SA Municipal Workers Union National Fund v Arbuthnot (2014) 35 IW 2434 (LAC) at para 19, citing the above
quotation from Radebe v Premier, Free State with approval.
21 See, too, Rand Warer Staff Association on behalf of Snymon and Rand Water (2001) 22 ILJ 146 1 (ARB)
at 1463G-H:
"If the employee knowingly provides false information to discredit the employer or another employee,
such conduct would expose the employee to disciplinary action. There is no immunity against
intentionally providing false and malicious information against an innocent individual or entity."
22 SA Municipal Workers Union National Fundv Arbuthnot (20 14) 35 JLJ 2434 (LAC) at para 23.
23 Ibid.
24 In Arbuthnot the employee did not claim that the disclosure qualified for protection under the Act at her
disciplinary hearing; the contention only "surfaced" as "afterthought" for the first time during the proceedings
before the Labour Court (ibid).
2
s /d at para 25.
26 Jou bert eta/ (cds) The Law ofSouth Aji-ica 2nd ed (LexisNexis, Durban 2009) vol 13(1) at para 733.
27 Radebe v Premier, Free Slale 2012 (5) SA 100 (LAC) at para 24.
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made "to the employer . . . where there is no procedure as contemplated in
paragraph (a)."28

Paragraph (a) provides for the adoption of a procedure by the

employer for reporting any impropriety. The City's Policy is the procedure adopted as
contemplated in section 6. It provides that an "employee [is] to approach his/her

immediate supervisor/manager unless he/she or senior management is the subject of the
complaint, in which case the Director: Forensics, Ethics and Integrity Department
should be informed."29 Therefore, in circumstances like the present, the disclosure must
be made to the latter director.

22.

Disclosures to employers do not have to be substantially true. 30 This requirement only
applies to disclosures made inter alios to the Public Protector and the AuditorGeneral. 31 This "significantly elevates" the requirement that a discloser must have
reason to believe that an impropriety is "likely".32 It is in respect of disclosures to
recipients other than a discloser's employer that the Labour Court considered that an
employer should first be given a chance to explain or correct the situation; failing which
he or she runs the risk ofthe beliefbeing found to have been unreasonable. 33 In respect
of"general" disclosures (typically disclosures to politicians or the press) the test is still
stricter: the discloser must inter alia "reasonably believe that the information disclosed,
and any allegation contained in it, are substantially true". 34

2s Section 6( I )(a) of the Act.
29 Clause 11 .6.2 of the Policy.
30
Tshishonga supra at para 197.
31 Section 8( I )(ii) of the Act.
n Tshishonga supra at para 197.
Jl
34

ibid.
Section 9( I )(a} of the Act.
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23.

Therefore, were any other provision (other than section 6) of the Act to be invoked by
the ED: DOM, the statutory requirements for protection would have been substantially
more onerous.

D.

Application of Jaw to facts

24.

In what follows the facts are applied to the principles summarised above. In doing so
the questions for advice are addressed in the sequence set out in my instructions.

(1)

25.

Whether the memoranda qualify as protected disclosures

The onus is on an employee to establish that he or she qualifies for protection under the
Act. 35 Applying the briefed facts to the applicable legal principles, it appears that
neither of the two requirements for protection under section 6 is satisfied. This is,
firstly, because knowledge of the falsity of the information disclosed disentitles an
employee from protection under the Act. In such circumstances good faith is lacking.
Secondly, the disclosure was not made to the official identified in the City's Policy.
Therefore the mandatory procedure required by the Act was not followed.

(2)

Whether a disclosure of information may retrospectivelv gain protection
by the tiline of a subseg_u ent affidavit under the Act

26.

The affidavit subsequently filed did not cure either of the above defects affecting the
memoranda.

35

Therefore, even had it been possible to accomplish some quasi-

Nxumalo v Minister ofCorrectional Services (2016) 37 ILJ 177 (LC) at para 16.
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condonation (a notion negated by the Act's silence) for non~compliance with section 6,
this is not what the affidavit attempts to accomplish. It does not even contend for
condonation. Nor does it assert .that the memoranda qualify for protection under the
Act. Instead, the affidavit focuses on a new target: the Executive Mayor. Yet it is to
the Executive Mayor herself- not to the designated official identified in the City's
policy- to whom the affidavit was delivered.

27.

In these circumstances the abovementioned case-law (deprecating belated attempts to
invoke the Act) militates against retrospectively relying on the Act through the device
of filing an affidavit. That that affidavit itself suggests its exigency (having been Jobbed

in response to what it perceived as looming disciplinary action against the deponent) is
compounding. From this may be inferred an intention to procure immunity, not to
disclose impropriety. This is an ulterior purpose. It reinforces an adverse conclusion
on good faith.

(3)

Whether non-compliance with the Policy renders a disclosure noncompliant with the Act

28.

Compliance with the procedure set out in an employer's policy is a jurisdictional fact
for protection under the Act. 36 Therefore non-compliance with the Policy constitutes

36
The test is substantial compliance (section 6(1 )(a)) of the Act: "substantially in accordance with any procedure
authorised by the ... employer"). As regards the correct contemporary constitutional approach to this test, see
Al/Pay Consolidated Investment Holdings (Ply) Ltd v Chief Executive Officer, South African Social Security
Agency 2014 (l) SA 604 (CC) at para 30:
"Assessing the materiality of compliance with legal requirements in our administrative law is,
fortunately, an exercise unencumbered by excessive formality. It was not always so. Formal distinctions
were drawn between 'mandatory' or 'peremptory' provisions on the one hand and 'directory' ones on

the other, the former needing strict complianc-e on pain of non-validity1 and the latter only substantial
compliance or even non-compliance. That strict mechanical approach has been discarded. Although a
number of factors need to be considered in this kind of enquiry, the central element is to link the question
of compliance to the purpose of the provision. ln this court 0 'Regan J succinctly put the question in
ACDP v Electoral Commission as being ' whether what the applicant did constituted compliance with the
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non-compliance with the Act. The non-compliance has not been "authorised" by the
employerY Accordingly the ED: DOM's non-compliance with the policy disqualifies
him from protection under the Act.

(4)

29.

Who is authorised to determine compliance with the Act?

As mentioned, it is the employee who bears the onus to establish compliance with the
Act. 38 Initially, at the stage of receiving and dealing with a disclosure, it is the official
identified in the City's Policy who is by necessary implication vested with the
responsibility under the Act to assess and process a disclosure. Thereafter it is the
employer's authorised decision-maker (vested with the responsibility to initiate
disciplinary proceedings, and acting thereon) which is competent to assess whether the
disclosure is protected, in which event disciplinary action is precluded. Ultimately,
compliance with the Act is a matter for determination by the court contemplated in
section 4(1)(a) ofthe Act. 39

statutory provisions viewed in the light of their purpose'. This is not the same as asking whether
compliance with the provisions will lead to a different result."
On the facts of the current matter disclosure was not only made to a different individual, disclosure was duplicated
to many more recipients than the one intended by the Policy. This constitutes material non-compliance defeating
the Policy's purpose: directing the dissemination of damaging documentation to the designated director.
37
Magagane v MTN SA (Ply) Lid at para 71:
"In their heads of argument, the only basis upon which Mr Brassey SC and Mr Manchu, who appeared
for the respondents, contended that the applicant's disclosure was not protected was on account of the
fact that the applicant did not make use of MTN's fraud and ethics hotline and instead spoke to Sehoole,
who, in turn, himse.Jf fai led to follow proper procedures (so it was contended). However, in oral
argument, Mr Brassey did not persist with this. To my mind, this implied concession was wisely made.
Where an employer has a hotline, but an employee decides instead to make a confidential report to a
director of her employer, and is then asked to cooperate with the auditors appointed by the employer to
investigate the complaint and does so on a confidential basis (this being the procedure authorised by the
employer), as occurred herein, it cannot be contended that the disclosure is unprotected for want of
compliance with the prescribed/authorised procedure."
38 Nxumalo v Minister ojCCJ'teclional Services (20 16) 37 ILJ 177 (LC) at para 16.
39
II has been held that the Labour Court does not have exclusive jurisdiction, and that the High Court's inherent
jurisdiction is therefore retained (Cily of Tslnvane Metropolitan Municipality v Engineering Council of South
Africa 2010 (2) SA 333 (SCA) at para 39; Young v Coega Development Corporation (Ply) Ltd 2009 {6) SA I 18
{E) at paras 8-14).
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(5)

30.

Whether the Council reports violate the Act

The relevant Council reports rely on disclosures made in the memoranda. They do not
rely on the affidavit. It is only the affidavit which is contended to constitute a protected

disclosure. Accordingly any recommendation in a Council report that the ED: DOM
be subjected to an independent investigation, pending which he be placed on
precautionary suspension, is not an occupational detriment "on account, or partly on
account, of having made a protected disclosure."

31.

Therefore there is no violation of section 3 of the Act. Furthermore and in any event,
the mere recommendation in a report to Council does not qualify as an occupational
detriment under the Act. 40

(6)

What recourse the Citv has in circumstances where it considers tbe
information disclosed to be untrue

32.

The statutory recourse against false information being disclosed purportedly pursuant
to the Act is provided in section 9B of the Act. 41 It criminalises the intentional discloses
of fa lse information.

40

Section I of the Act s.v. "occupational detriment".
Section 98 was inserted by section 10 ofthe Protected Disclosures Amendment Act 5 of2017. Section 98(1)
provides:
"An employee or worker who intentionally discloses false infom,ation (a) knowing that information to be false or who ought reasonably to have known that the information
is false; and

41

(b) with the intention to cause harm to the affected party and where the affected party has suffe.red
harm as a result of such disclosure, is guilty of an offence and is liable on conviction to a fine or
to imprisonment for a period not exceeding two years or to both a fine and such imprisonment."
A section 9B( 1) prosecution must be authorised by the Director of Public Prosecutions in terms of section 98(2)
of the Act.
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(7)

Whether the Citv or the Council can initiate a disciplinary inquiry under
the Disciplinarv Regulations ror Senior Managers against the ED: DOM

33.

Because section 3 of the Act does not preclude disciplinary proceedings in
circumstances where the Act's protection does not apply, a disciplinary inquiry is in
principle competent.42 Provided the ED: DOM's conduct qualifies otherwise as e.g.
unauthorised disclosure of information (or any other provision cited in the Council
report), 43 as prima facie appears to be the case, 44 a proper basis for initiating a
disciplinary inquiry exists.

E.

Conclusion

34.

For the reasons set out in the analysis above, the answers to the questions for advice are
as follows
( I)

The memoranda do not q ualify as protected disclosures under the Act.

(2)

The affidavit does not convert the memoranda into protected disclosures under

the Act.

42

C/ National Union of Public Service and Allied Workers obo Mani v National Lotteries Board2014 (3) SA 544
(CC) at paras 62-63. The minority judgment (per Froneman J; Skweyiya ADCJ and Cameron J concurring)
considered whether "the dismissed employees' association with the leaking of information to the media, and its
publication, ha[d] an adverse effect on the employer and CEO's name and reputation?" The minority held that it
"certainly violated the staff pol icy, which prohibited the unauthorised disclosure of any material regarding the
Board's activities, and it did not meet the requirements of the Protected Disclosures Act." Because "[t]he staff
policy ofth~ employer forbade publication and the disclosure was not justified by the provisions ofthe Protected
Disclosures Act", "there can be no automatically-unfair-dismissal protection".
43 Item 6 of Schedule 2 to the Local Government: Municipal Systems Act32 of2000, which constitutes the Code
of Cond uct or Municipal Staff Members.
44
See e.g. the following contr.1vention contained in Part ll of the Disciplinary Regulations for Senior Managers,
and which the Council report cites: (I) failing to comply with or contravening any Act, regulation, or legal
obligation re lating to the employment relationship; (5) prejudicing the administration, disci pline or efficiency of
a municipality, office or institution of the municipality; {6) misusing his or her position in the municipality to
promote or to prejudice the interest of any political party; (13) contravening the Code of Conduct for municipal
staff members contained in Schedule 2 of the Act; and (19) giving false statements or evidence in the execution
of his or her d uties.
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(3)

Non-compliance with the Policy indeed renders a disclosure non-compliant
with the Act.

(4)

Compliance with the Act is to be established by an employee. A disclosure is
to be assessed and processes by the authorised official identified in the
employer's policy. In the event that the employee fails to establish with the Act,
the employer's authorised disciplinary decision-maker assesses the situation
and determines whether a disciplinary inquiry should be initiated.

Jf

disciplinary steps are initiated (and if the employee insists that the disclosure
qualifies for protection under the Act), a court will in due course have to
determine the issue finally in the absence of any other resolution of the dispute.

(5)

The Council reports do not violate the Act.

(6)

The Act criminalises the disclosure of false infonnation. The Director of Public
Prosecutions must authorise the initiation of criminal proceedings under the
Act.

(7)

A legally competent disciplinary inquiry under the Disciplinary Regulations for
Senior Managers may indeed be instituted against the ED: DOM by the Council.

I advise accordingly.

F.B. PELSER
Chambers
Cape Town
20 November 2017

ANNEXURE C
CITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAD KAAPSTAD

DATE:
REPORT TO: COUNCIL

1. ITEM NUMBER

2. SUBJECT
REGULATION 5(1) OF THE DISCIPLINARY REGULATIONS FOR SENIOR
MANAGERS: M WHITEHEAD
3. DELEGATED AUTHORITY

In terms of delegation
This report is FOR DECISION BY COUNCIL

0 Committee name :
0 The Executive Mayor ito Delegated authority
0 The Executive Mayor together with the Mayoral Committee (MAYCO)
0 Council
4. DISCUSSION

Allegations of misconduct against the Commissioner: Transport and Urban
Development ("the Commissioner"), has been received from Councillor Bheki Hadebe,
from the ANC ("CIIr Hadebe").
This report brings the alleged misconduct to the attention of the municipal council in
compliance with regulations 5(1) of the Disciplinary Regulations for Senior Managers
under the Municipal Systems Act ("the Regulations"), for Council to determine whether
to investigate the allegations or to dismiss them.
Cllr Hadebe alleges that:

Making progress possible. Together.
Melissa Report - Hadebe allegations
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Allegations:
Allegation: Nepotism, Cronyism and unfair Discrimination
This allegation relates to serious allegations of cronyism, favoritism, blatant disregard
of the City/TDA EE targets, victimization and abuse of power that have been levelled
against the Commissioner. This alleged misconduct was also brought to the attention
of the relevant Portfolio Committee on 09 November 2017.
Cllr Hadebe alleges cronyism on the part of the Commissioner , in that " ... were given]
to friends". He further alleges " .. .that an appointment of the Commissioner's ,'very
close" friend and husband were recently made (01 July and 01 August 2017,
respectively). Both of these appointments ignored the City of Cape Town recruitment
and selection policy and the approved Employment Equity Policy and Plan. It is also
argued that at times she made a short list of candidates on her own and would later
call the panel only for purposes of the inteNiews, it is also said that she didn't recuse
her, even though she indicated knowing the candidates."
He alleges that "[t]he mistreatment of other senior managers compared to those that
are within her circle, even though they are merely supporting departments they tend
to be given descent treatment. This is illustrated by the huge salary difference of more
than R250 000 between two individuals doing the same job, appointed the same time,
the only difference is that the other one is friend. Blatant disregard of the approved
EE Policy and Plan of the City of Cape Town. This is demonstrated by her insistence
of appointing a candidate whose category was already over representative despite the
objection from the Employment Equity unit and which was also sent to the City
Manager.
Furthermore, Cllr Hade be alleges "[v]ictimization and abuse of power, this is illustrated
by the fact that all black Directors in the then TCT were disciplined by the very same
commissioner. At certain instance she has discipline and victimizes an individual
because of not appreciating different viewpoints. "
Furthermore, Cllr Hadebe alleges that "[s]econdly, the allegations of 29 October,
which appeared on Sunday Times and I've written to you in this regard. Lastly, as
raised and discussed in our TDA PC meeting, on 09 November, the alleged
Preferential treatment given to BYD Company in 2015 and ultimately the very same
Chinese company won the tender, in 2016 for electric Buses by City of Cape Town."
In conclusion Cllr Hadebe requested from the City manager that, "{he] would like to
request the City Manager, that because of the seriousness of these allegations
Making progress possi ble . Toget her.
Melissa Report - Hadebe allegations
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above, it is recommended that amongst other allegations, that the process of
appointments in the TDA for the past 3 years, from 116 up to 122 be
investigated, including the allegations above." (emphasis as per original document]

Precautionary Suspension:
If Council proceeds to authorise an investigation , it may wish to consider whether a
precautionary suspension is appropriate, in terms of regulation 6 of the Disciplinary
Regulations. The Regulations require Council to consider the following criteria when
making a decision on precautionary suspension of a senior manager:

a.
b.
c.
d.
e.

Jeopardise any investigation into the alleged misconduct;
Endanger the wellbeing or safety of any person or municipal property;
Be detrimental to stability in the municipality;
May interfere with potential witnesses;
Commit further acts of misconduct.

4.1. Financial implications

~

None 0 Opex 0 Capex
0 Capex: New Projects
0 Capex: Existing projects requiring
additional funding
0 Capex: Existing projects with no additional
funding requirements

4.2. Legal Compliance
5.

0

Disciplinary procedures.-(1) Any allegation of misconduct against a senior
manager must be brought to the attention of the municipal council.
(2) An allegation referred to in sub-regulation (1) must be tabled by the mayor or the

municipal manager, as the case may be, before the municipal council not later
than seven (7) days after receipt thereof, failing which the mayor may request the
Speaker to convene a special council meeting within seven (7) days to consider
the said report.
(3) If the municipal council is satisfied that(a) there is a reasonable cause to believe that an act of misconduct has been
committed by the senior manager, the municipal council must within seven
Making progress possible. Together.
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(7) days appoint an independent investigator to investigate the allegation(s)
of misconduct; and
(b) there is no evidence to support the allegation(s) of misconduct against the
senior manager, the municipal council must within seven (7) days dismiss
the allegation(s) of misconduct.
6.

Precautionary suspension.-(1) The municipal council may suspend a senior
manager on full pay if it is alleged that the senior manager has committed an act of
misconduct, where the municipal council has reason to believe that(a) the presence of the senior manager at the workplace may(i) jeopardise any investigation into the alleged misconduct;
(ii) endanger the well-being or safety of any person or municipal property; or
(iii) be detrimental to stability in the municipality; or
(b) the senior manager may(i) interfere with potential witnesses; or
(ii) commit further acts of misconduct.
(2) Before a senior manager may be suspended , he or she must be given an
opportunity to make a written representation to the municipal council why he or
she should not be suspended, within seven (7) days of being notified of the
council's decision to suspend him or her.
(3) The municipal council must consider any representation submitted to it by the
senior manager within seven (7) days.
(4) After having considered the matters set out in sub-regulation (1 }, as well as the
senior manager's representations contemplated in sub-regulation (2), the
municipal council may suspend the senior manager concerned .
(5) The municipal council must inform(a) the senior manager in writing of the reasons for his or her suspension on or
before the date on which the senior manager is suspended ; and
(b) the Minister and the MEC responsible for local government in the province
where such suspension has taken place, must be notified in writing of such
suspension and the reasons for such within a period of seven (7) days after
such suspension.
(6)(a)
If a senior manager is suspended, a disciplinary hearing must commence
within three months after the date of suspension, failing which the
suspension will automatically lapse.

4.3. Staff Implications

0

Yes

0

No
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5. RECOMMENDATIONS
Not delegated for decision by Council:
In the event that the Council is satisfied that there is reasonable cause to believe that
an act of misconduct has been committed, it is recommended that it be:

RESOLVED that the City Manager be authorised to appoint, within 7 (seven) days of
Council's resolution, an independent investigator to investigate the perceived
misconduct
ALTERNATIVELY
In the event that the Council is satisfied that there is no evidence to support the
allegation of misconduct, it is recommended that it be:
RESOLVED that the allegation is dismissed and that no further investigation is
required .

FOR FURTHER DETAILS CONTACT

NAME

Achmat Ebrahim

E-MAIL A DDREss

Achmat.Ebrahim@capetowngov.za

SIGNATURE

CONTACT NUMBER

~

,;l. I .

I;.

021 400 5011

;J.o I

jZ .

LEGAL COMPLIANCE

~EPORT

COMPLIANT WITH THE PROVISIONS OF
COUNCIL'S DELEGATIONS, POLICIES, BY-LAWS
AND ALL LEGISLATION RELATING TO THE MATIER
UNDER CONSIDERATION.

0

NON-C OMPLIANT

NAME

RIAANA SAYED

COMMENT:

DATE

21 N OVEMBER 2017

Legally compliant based on the contents of
the report

SIGNATURE
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I

EXECUTIVE MAYOR

0

. ~ SUPPORTED

COMMENT:

NAME
DATE

J. , . , , . -zt:.\f. ~
i )

SIGNATURE

NOT SUPPORTED

\ . (. ·( (.-;

L·IIQ
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Lucinda Carstens

Subject:

Bheki Hadebe
Wednesday, 15 November 2017 7:27 PM
Achmat Ebrahim
Anthony Moses; Petronella Heynes; Daliwonga Badela; Wela Dlulane; Dirk Smit; lan
Neilson; Patricia De Lille
Allegation of Nepotism and Cronyism

Importance:

High

Cat egories:

Printed

From:
Sent:
To:
Cc:

Dear City Manager,
On the 18 October 2017, I've written to Cllr. Anthony Moses as the Chairperson of TDA PC,
I made a follow on, 04 November 2017 including raising the matter in our PC meeting on
09 November 2017. In my email to Cllr Moses, I have detailed the below allegations to
him, to date I haven't received any feedback, I'm therefore, writing to you as the City
Manager asking for your intervention, in terms of Disciplinary Regulations for Senior
Managers (Government Notice 344 in Government Gazette 34213 of 21 April 2011)

Allegations of Nepotism, Cronyism and unfair Discrimination

1. We have received serious allegations of cronyism, favoritism, blatant disregard of
the City/TDA EE targets, victimization and abuse of power that have been levelled
against the Commissioner. This report brings the allege misconduct to the attention
of the PC, to debate its content in compliance with its oversight role so as to
determine whether to investigate these allegations or to dismiss them .

2. Discussion/contents
2.1

The allegations

An allegation of misconduct on the part of the Commissioner of TDA has been
received from reliable sources within the City of Cape Town .
The allegations are as follows:
•

Cronyism in this context refers to the unfair practice by a powerful
person of giving jobs and other favors to friends . It is alleged that an
appointment of the Commissioner's "very close" friend and husband
were recently made (0 1 July and 01 August 2017, respectively). Both of
1

these appointments ignored the City of Cape Town recruitment and
selection policy and the approved Employment Equity Policy and
Plan. It is also argued that at times she made a short list of
candidates on her own and would later call the panel only for
purposes of the interviews, it is also said that she didn't recuse her,
even though she indicated know ing the candidates .
•

The mistreatment of other senior managers compared to those that
are within her circle, even though they are merely supporting
departments they tend to be given descent treatment. This is
illustrated by the huge salary difference of more than R250 000
between two individuals doing the same job, appointed the same
time, the only difference is that the other one is friend. Blatant
disregard of the approved EE Policy and Plan of the City of Cape Town.
This is demonstrated by her insistence of appointing a candidate whose
category was already over representative despite the objection from the
Employment Equity unit and which was a lso sent to the City Manager.

•

Victimization and abuse of power, this is illustrated by the fact that all
b lack Directors in the then TCT were disciplined by the very same
commissioner. At certain instance she has discipline and victimizes
an individua l because of not appreciating different viewpoints .

Secondly, the allegations of 29 October, which appeared on Sunday Times and
I've written to you in this regard.
Lastly, as raised and discussed in our TDA PC meeting , on 09 November, the
alleged Preferential treatment given to BYD Company in 2015 and ul timately the
very same Chinese company won the tender, in 201 6 for electric Buses by City of
Cape Town.

I would like to request the City Manager, that because of the seri ousness of these
allegations above, it is recommended that amongst other allegations, that the
process of appointments in the TDA for the past 3 years, from T16 up to T22 be
investigated, including the allegations above.

Kind Regards I Vriendelike groete I Ngombulelo omkhulu
2

Councillor: Bheki Hadebe
Proportional Representative
City of Cape Town
61h Floor, Civic Centre
12 Hertzog Boulevard, Cape Town
Cell
Fax
Email
Web

: +27 078 061 5541
: +27 086 576 2683
: Bheki.Hadebe@capetown.gov.za
: www.capetown.qov.za

C ITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAO KAAPSTAO

NB: Please report all faults/complaints/queries to the City of Cape Town C3 Notification Helpline and get a
reference number.
Feel free to copy me in or send me the reference number.
Hotline: 0860 103 089
E-mail: contactUS@capetown.qov.za
SMS:
3 1373 (no more than 160 characters)
Or log a service request yourself at:
https://www .capetown .qov .za/ en/ServiceR equests/Paqes/ default .aspx

3

