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INTERIM POLICY ON TENANCY MATTERS - JULY 2006 (AMENDED MAY 2009)
PREAMBLE:

The Housing Act 1997 (Act No. 107 of 1997) makes no provision for the management of
public rental stock by Municipalities. Nonetheless, appropriate eligibility criteria and income
limits applicable to existing National Housing Programs have been used as guidelines for
transfer of tenancies in respect of the City’s rental stock.

The National Phasing in of Fair Rentals and Loan Terms Program defines parameters for
the restructuring of rentals with emphasis on phasing out former dispensation subsidies
over a period of five years and the introductions of market related or cost recovery rentals.

The Rental Housing Act 1999 (Act No. 50 of 1999) defines government’s responsibility in
respect of rental housing property and sets the framework in which rental housing must

operate in South Africa. The rights and responsibilities of landlords and tenants as provided
for in the Act have been incorporated in the City’s new standard lease agreement.

PRINCIPLES:
The Municipality renders a fair and efficient service to its housing tenants.
There should be fair allocation of rental stock according to set and agreed procedures.

All existing public housing will be regarded as such, with no third party having influence on
any allocation.

The lease automatically terminates on the death of the tenant. The matter is then dealt with
in terms of the policy in respect of transfer of tenancies or unlawful occupation, whichever is
applicable.

Transfer of tenancy will be considered to a prospective tenant who satisfies the eligibility
criteria as set out in Clause 4. In addition the following criteria will be taken into account:

2.5.1 Consensus among the household members as to who should take over the tenancy.
2.5.2 Must be part of the original family household, born into the family or legally adopted.

2.5.3 Duration of stay — interrupted or uninterrupted. Determine who had the least
interrupted stay.

2.5.4 Chronological age will apply i.e. the eldest person who satisfies the eligibility criteria
as set out in Clause 4 will be considered for the tenancy.

Children of former tenants who moved into their parents’ home.

2.6.1 According to section 3.5.1 of the approved Unlawful Occupation Policy, children of
former tenants qualify for normalisation if they can prove that they had lived in the
dwelling unit or on the premises with the tenant at some stage of the tenancy prior
to the termination of the tenancy. The following has to be established:

> The relationship to the former tenant;

> Whether they are registered on the Council’s waiting list;

> Whether they qualify in terms of the statutory requirements;

> Whether they are not existing tenants or have bought a property from the
City or own other property elsewhere;

> Whether they at any stage during the tenancy lived on the property with the

tenant;
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> Where Council’s records do not reflect this, the onus will rest on the children
to provide suitable and acceptable proof of such occupancy;

2.6.2 |If all of the above criteria have been considered and the persons still have equal
claims to the tenancy, the matter must be referred to the Manager: Existing
Housing.

The income limit for persons in occupation of an existing rental property shall be a
household income not exceeding R 10 000 p.m. as categorized under the eligibility criteria.

Prospective tenants and tenants transferring to alternative accommodation must qualify in
terms of the eligibility criteria.

DEFINITIONS:

“Spouse” means any partner (including same sex) with whom a prospective tenants
habitually cohabits.

“Guardian” means any person legally appointed by a Court of Law or on recommendation
by the Social Welfare Department to be the guardian for minor children left in occupation of
the property.

“Household members” means any person registered by the former tenant with the City as a
household member at any stage during the duration of the tenancy.

“Household income” means the gross income of the prospective tenant and all household
members.

“Capacity to contract” means that persons must be 18 years of age or older, under 18 years
of age and married and be mentally sound.

“Complex family structure” means a family consisting of the tenant, spouse and/or children
including a combination of any of the following: stepchildren, siblings of the spousal couple,
parents, grandparents, uncles or any other relative and/or any person housed with the
family structure.

ELIGIBILTY CRITERIA:
All prospective tenants must qualify in terms of the following eligibility criteria:

Must be a South African with a valid Identity Document or have a permanent residency
document.

Must have the capacity to contract.

Must have a registered application for accommodation.
Must not be the registered property owners.

Gross household income must be less than R 10 000 p.m.

Where household income is between R 0 and R 3 500 p.m., tenants pay the Economic
Cost Recovery rental.

Where household income is between R 3 501 and R 7 000 p.m., tenants pay the Economic
Cost Recovery rental plus 8% on the amount exceeding R 3 500.

Where the household income is between R 7 001 and R 10 000 p.m. tenants pay the
Economic Cost Recovery rental plus 10% on the amount exceeding R 7 000.



4.8

4.9

4.10

5.1

Should it at any stage during the tenancy be found that the household income is in excess
of R 3 500, the rental will be adjusted to include the 8% surcharge.

Tenants earning more than R 7 000 p.m. qualify for a bond on the open market and must
therefore vacate the unit.

Tenants earning more than R 10 000 p.m. qualify for a bond on the open market and must
therefore vacate the unit.

TRANSFER OF TENANCY:

Transfer of tenancy takes place in instances where the tenant has died, divorced, vacated
or relinquished the tenancy and people have remained in occupation of the property.

TRANSFER OF TENANCY TO SPOUSE:
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Due to death of tenant:
The tenancy may be transferred to the spouse on the death of the tenant.
Tenancy commences the day following the death of the tenant.

Persons who are not in occupation at the time of the termination of the tenancy
may be considered on the merits of the case.

By Antenuptual Contract with Accrual, traditional marriage, customary marriage
and cohabitation or any other relationship, the full rental arrears shall be
transferred to the new account.

Due to divorce:

The tenancy will be allocated to the spouse who has been granted custody of
the minor children of the marriage or, in the case of joint custody, to the spouse
whose home is the primary residence of the minor children.

Where the parties received joint custody of the minor children, the tenancy will
be decided by mutual agreement of the parties failing which they will be required
to produce an amended divorce decree insofar as the occupation of the
premises is concerned.

Where there are no minor children to be considered, the tenancy will be decided
by mutual agreement of the parties failing which they will be required to produce
an amended divorce decree insofar as the occupation of the premises is
concerned.

Any exceptions to the above will be dealt with on merit.

Persons who are not in occupation at the time of the termination of the tenancy
may be considered on the merits of the case.

Where the tenant and wife were married in community of property, half of the
arrears shall be transferred to the new account.

Due to separation after cohabitation or traditional marriage:

The tenancy may be transferred to the partner of the tenant who is in occupation
of the unit after a period of absence by the tenant of more than three months.
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The tenancy commences the day following the date that the affidavit (confirming
the absence of the lessee) is submitted.

Persons who are not in occupation at the time of the termination of the tenancy
may be considered on the merits of the case.

Half of the arrears will be transferred to the new account.
Due to desertion:

The tenancy may be transferred to the partner in occupation after having
followed the due process of the Law.

Where the tenant and spouse were in community of property. Half of the arrears
will be transferred to the new account.

Due to separation after customary marriages:
The tenancy may be transferred to the partner in occupation after a period of
absence by the tenant of more than 3 months or on producing a divorce

certificate and/or affidavit eg Talaaq.

Persons who are not in occupation at the time of the termination of the tenancy
may be considered on the merits of the case.

Tenancy commences the day following the date of the divorce or the day
following the date that the affidavit (confirming the absence of the lessee) was
submitted whichever date is the earlier.

Half of the arrears will be transferred to the new account.

Due to marriage (legal, traditional, customary) or cohabitation:

The tenancy may be transferred to the spouse only on written consent of the
tenant.

All other terms and conditions of the lease remain unchanged.

TRANSFER OF TENANCY TO SOLE OCCUPANT (CHILD, HOUSEHOLD MEMBER):

Transfer of tenancy to a sole occupant may be considered if:
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The person is a household member.

The person has been in occupation with the tenant for an unbroken period of
two (2) years prior to the tenant having died/vacated, subject to substantive
proof being provided. Consideration may be given to cases where absence was
through circumstances beyond his/her control.

Persons who are not in occupation at the time of the termination of the tenancy
may be considered on the merits of the case.

The tenancy commences on the day following the death of the tenant, vacation
by the tenant or relinquishing of the tenancy.

The household member shall purchase the dwelling if saleable or be right sized
in a non saleable unit where practically possible. Should the offer of right sizing
be refused, notice will be served on the occupant to vacate the premises. If the
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person is over-housed in a non-saleable unit, he/she must be right sized where
possible.

The rent arrears will be dealt with in accordance with appropriate legislation.

TRANSFER OF TENANCY TO CHILDREN (INCLUDING GRANDCHILDREN) OR
HOUSEHOLD MEMBER:

531 Criteria:

5.3.1:1 See section 2.5 above.

5.3:1:2 Duration of stay — interrupted or uninterrupted. Determine who had the least
interrupted stay.

5. 3:1:3 Section 3.5.1 of the approved Unlawful Occupation Policy.

5.3.1.4 If the entire above are exhausted and the persons still have the same claim, the
matter must be referred to the Manager: Existing Housing.

5315 When the tenancy is initiated by the tenant, his/her request and wishes may be
considered.

5.3.2 Transfer of tenancy to children (including grandchildren) or household
members may be considered if:

5.3.2.1 The person is of legal age and can prove that he/she had lived on the property
with the tenant at some stage of the tenancy prior to the termination of tenancy.

5.3.2.2. Persons who are not in occupation at the time of the termination of the tenancy
may be considered on the merits of the case.

5.3.2.3 The person is not of legal age and can prove that he/she had lived on the
property with the tenant at some stage of the tenancy prior to the termination of
the tenancy. A guardian must reside at the property who undertakes the
responsibilities of the lease on behalf of the child until he/she becomes eligible.

5.3.24 The tenancy commences on the day following the death of the tenant, vacation
by the tenant or relinquishing of the tenancy.

513425 The rent arrears will be dealt with in accordance with appropriate legislation.

RENTALS:

5.4.1 Rentals charged:

5.4.1.1 Where the tenancy is transferred to a spouse, the current rental will apply in
accordance with the terms and conditions of the National Phasing In of Fair
Rental and Loan Program as adopted by Council.

54.1.2 In case of transfer of tenancy to other household members, guardians or single
persons, the rental charged will be the full Economic Cost Recovery Rental. In
cases where the household income exceeds R 3 500, the 8% surcharge will be
added to the rental.

OTHER OCCUPANTS:

Other occupants will be dealt with in terms of the City’s Unlawful Occupation Policy for
Rental Accommodation.



