CITY OF CAPE TOWN
1SIXEKD SASEXAPA
STAD KAAPSTAD

MPTSW41/05/18

ITEM NO

WARD 62: APPLICATION FOR ADMINISTRATIVE PENALTY IN TERMS OF THE CHY OF
CAPE TOWN MUNLICIPAL PLANNING BY-LAW, 2015 (MPBEL}: REMAINDER ERF 2748
CONSTANTIA, 74 KLEIN CONSTANTIA ROAD

1 EXECUTIVE SUMMARY

ARk “Romainder £if 2748 Corstanti
| 74 Elain Censtaniio Rood
435107 ]
| single Resdenliol tong 1 .
7 ciweeling Fduses. domestic stall quorters.
1 ouloyiding ond o SWAmmng pooh
T Constantia ~ Takol Local Arga Oveday Ione |
1 o8 janooary 2018 o ] i
F 4 Mo . ]
""" : Th geeting house, domestic stoll. quaslers.
dweting house exlension {verandah} and
gorage were erected wiligul Gparovet

vos e SfeCled] WA M —

Mo

2 BECISION AUTHORITY
For decision by the suricipat Planning Tribunaol.

3 BACKGROUND / SIE HISTORY

3 An application fof consent (for raising of ground) ond deparlures {relating 1o
setbacks} o pernst a dweling house, second dwelling and domeshic shalf

quarters wos suomitked on 59 pAorch 2018, The applicalion was closed due 1o
the applicant's failure 1o subrit requested oulstanding infarmation timecusly.

T - pyaking progress possible, Together.
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A similor appfcation was submitted on 29 Avgust 2018 The appicalion was
cireulated to the provincial Depariment of Tronspart and Public Works due to o
lifla deed condition imposad in terms of Act 21 of 1940 relating to the stafus of
tlein Constlonlizc Road. Afler the addifional information process, it wos
dhiscovered that the proposed struchures had ofeady been comstrucied. The
applicant was then instnscied to submit an adminislrolive penolly opplication.
This was not submilled fimeowshy and the applicolion subsequently wathdrgwn.

Two building plan opplicolions were submilted in 2017, both plans were nof
cisared. 1his led 1o the subject opplicalion. An oppficolion for departures is yet
to be submitied.

SUMMARY OF APPLICANT'S MOTIVATION

The applicont’s motivalion i altached as Annexure C ond may be summarised

o foliows:

. the second dweling and domestic quarkers hod offeady bean erected
by the lime the cument owner bought the property.

. The garage is conceaied behind the boundory woll and vergs freas.

. fhe second dwellng & a single sforey stuciure concealed from the
weastern neighbourning oroperly by the boundony waodll

» The raising of ground belween the gorage and second dwelling is not
visinle.

. The work done on such slruclures by fhe exBling owner ore cosmelic in

nofure fnot requiing approvall,

The conduct of the persan invelved in the conlravention i unclear,

The unlowld conduct wos not stopped.

the cumrent Gwner had no intention of canceoting the unawihoised work,

the curent owner has nof previcusly controvened this By-Law or any

other planning ks,

ASSESSMENT OF APPLICATION

the unouthaised building veerk which comprises of  dwelling howse, domaestic
quarters, dweling house exiensions fverondoh} and gorage are in confravention
of itermn 22{d] {relaling to slreel ond common boundary selbacks) and Hem 124
{relating to the raising of ground] of the Developmant Monagemeant Scheme.

Note that olthough the buiiding work confravenas Condition B4 of fille deed
J20602/2007 reloling to fhe setpock from the centering of Klein Consianiio
road, os this condition was imposed in terms of Act 21 of 1940, the buiiding work
is not in confravention of the MPBL.

In teros of section 122{7){a) of the By-Law, on adminisfrotive penally for o
building work confravention may not be more than 100% of the volue of the
buitding, constrection and enginesring work urdowlully carded oul

For pragmalic reasons, only the value of the building work refating to the
verandah thol was cafited out by the curent gwner will be colouioted. Using the
value of building work in the Standard Operating Procedwe for Administialive
Penailies o rate of R10Z.LD per m? is gpplicabie to the verondoh, The maoimum
administrative penglly i
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R1020 X 12.3m%=R12 546,00

The total amcund which is not more than 100% of R12 544.00 may be impossd s
o administrolive penalfy.

The following foctors nead 1o be considered when determining an appropricle
cdrrinistralive penalty, as confemploted by seclion 127{8} of the By-Low:

The nalure, durallon, gravity and exlent of the contravention

Nalure — The unauthomed building work relolas to a dwelling house, domeslic
quarters and garage which are pamilled as of ighl in Single Residentiot Zone 1.
Puralion — According fo the opplicant, the contravention hod been in existence
by the lime the curent owner purchased the property in 2009, This hos been
verified on the Cily's aedal viewsr which shows the buildings have existed
beafore 2002, However, addiions 1o the northern part of the main dweling were
made o the dweling baleeen 2012 and 2313, The confravenlion has existed for
jonger Thon 10 years which s o long duration. And the most recent additions
have existed for 6 yoars which is ¢ fong durclion.

Gravify — The gravily of the controventfion # large comsidenng that the
unguthorised bullding work relates fo a large dweling house and ancilany
outbdldings. The impact on the neighbour io the west, which s the maosl
afiected, is mitigaled by ihe facl thol the properly s well treed on ths wesiern
cammon boundory and the bulldings on the neighbouring properiy o the west
are set far back from the common boundary.

Exfent - The unouthorised bwilding work meogsures up 134é6m? and ine
confravention measure 107, This extent is large.

The conduct of the persen involved inlhe conkavention

According o the offdaovit submitted by the owner {see Annexure B ot ihe
request of this Depariment, the unouthodsed building work was consiructed by
the previous owner. This hos Deen lo an extent venliad on the CHy's aergl
viower, Howsver, a verondoh which confravenes the western common
boundaory building ine was aerecled by the cument owner and inis has been
concealed under “cosmelic work” which was according to the opplicant
“replacing of domoged windows, 100t sheets, celings and  geneiod
mairHeranse”. This explonalion is not accepled.

Furfnermore, the applicolion form lor depoiures and consend relaliing to the
August 2018 for approvatl thot vas submilled by the architect and signed by fhe
owner, stales thot there was no Hlegal building work on the property and that
the purpose of the applicalion was not 1o reciify o conlravention of the MPBL

This s pafently incomect. In Ihis regord. the appiicant therefore mode
rasrepresentalions fo the Counci,

It this regord it rust be noted thaf Seclion 78 of the MPBL slates that:
{1} An applicant must ensure that —
{a) no misrepresentalion iz made to the Cily,
{3 the City is nol misied;
{¢) alt information furnished to the City is accurate; and
(¢} the application does not omit any relevant infarmation.
{2} A person who contravenes subsections (1{a) or {1¥b} is guilly an offence and
ipon conviction fs liable to ihe penalties contemplated in seclions 133{2) and
133(3).
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The corduc! of both the appicont ond the cument owner cannct be
condonsd,

Whether the unlowful conduct was stopped
The unlerwiul conduct has not been stopped.

Whether o person invelved in the confravention has previously contravened by
this By-Law or any other planning law
As for as con be oscertoined, the current owner has not previously conlravened
the By-Low o any other planning faws,

in view of the abovementioned consicleralions, and particulany the conduct of
ihe cument owner and applicant who made misrepresentalions to Counci, @
RECCOOD odministrolive pernally i recommended for the verandah, A RO
adminsirative penally s recommended for the building work done by fhe
previols owner [ie. dweking house, stalf guarters and gorags).

REASONS FOR DECISION
Reasons for the recommended decision may be summarnsed as lollows:

The vnauthodsed buillding weork is in coniravention of lteras 22{d] ond 1246 of the
Bevelopment Management Scheme.

The contravention relofes to bullding work that is permilted os of fght in Single
Residential Zone 1.

The gravily of the contravention is sigrificant,

The durnhon of the contravention has bean long.

Tha exlent of the conlravention is large.

Although the cuwent owner bought the property with majoily of the
unauthorsed buddings afeody  existing, the curerd owner did  futher
unouthorsed buiding work 1thot confravened the Municipal Plonning By-Low,
The applicant and ine current owner withheld key informolion from Councit
whan submitting the deportire and administialive penolly apptications. As o
rasult, they mided the Cily, mode o misepresentalion 10 the Cily ond omilied
retevant informalion, which is an offence in termns of Section 78 of the MPBL. The
conduct of the owner cannot be condaned.

As for as can be oscerfained, the curent owner has not confravened the By-
Law or any ofher planning law.

RECOMMENDATION
in view of the above, it s recommended that:

a} Thal an adminsirolive penaly in the agmount of R5C0.C00 for the
verandoh and RO for the dweling house, garage and domestic staif
quoriers be delermined in terms of seclion 127 of the City of Capse Town
Municipgl Planning By-Law, 2015 Tn respect of Remoindaer Eff 2748
Constantia, as per tne plon LUM/S16/2748,
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Annexure A
Annexusre B
Annexure O
Anngsure D
Annexdure E
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MOTIVATION FOR DEPARTURES & APPLICATION FOR AN ADMINISTRATIVE
PENALTY

HOUSE COUVES - ERF 2748 CONSTANTIA

* ‘The stuctures indicated on the submission plan as the Second Dwelling and Domestic
Quarters were ali in existence at thue of purchase by the owner, as is evident in historical
aerial photographs in the councit records, Work done on these existing structures by the
owner has been limited to that of 2 cosmetic nature, not requiring planning permission.

+ The conduct of the person invelved in the contravention is unclear.

» ‘The vnlawiul conduct was nat stopped o7 prevented by council. The mmbawhad building
activities referred 10 hercin were undertaken by an unknown previous owner of the said
property,

¢ The current ewner had ne intention of concealing this from the authorities and no notice
has been served by the said authorities. The owner has not previously contavened the
applicable By-Law or any other planning law.

As stipulated by council, all buildings without previously approved plans have been indicated as
new siructures, for the parposes ol this submission.

L Item 22 (f)(iii} To permit demestic guarters to be 4.2m in Hen of 3.0m on the streed
boundary (Kiein Constantia Road).

The domestic quarters (and garage below), was on existing slructure when the owner purchased
the properly, The structure is welt settfed behind the boundary wall and verge trees with the
acsthelic treatment very much in keeping with the historical vermacular of the area.

2. ltem 22 {d} Ta permit a second dwelling to be 0.2m in lew of 6.0m on the wesiern
commaon bounskary,

The second dwelling was an existing structure when (he owner purchased the properly. The
structure 35 of single storey construction whick is complelely concealed from the neighbouring
properly by the weslern boundary wall,

3. ltem 22 {d) To permit a main dwelling to be £.4m in Jieu of 6.0m on the eastern common
bawdary.

The main dwelling s proposed 1o be set well back from the Klein Consiantia Road on a lower
partion of the property so as not 16 impose on the sikeet seape in my way.

The sirueture will be concealed Irom the neighbouring property by a line of farge ficus trees. The
altected neighbour was consulted prior to the desipn stage in order 10 ensore his approval,

Aersbors: Justin Herves Peo Arch T SACAP: ST0437 Tek: (B21) 797-3169 Fax: G866 1793 44
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4. Ttem 22 (f)(iiD) To permit a garage to be 4.2m in Jiew of 5.0m on the street bourdary
{Klcin Constantia Roag),

The garape (and domestic gquarters above), was an existing slructure when the owner purchased
the property. The structure is well sefiled behind the boundary wall and verge trees with the
aesthetic treatment very mucl: in keeping with the historical vernacular of the area.

5. ltems 126 (&) Fo permit the raising of the existing ground level to ,968m in leu of 1.5m
permitted,

The zaised ground level (adioining the garage and domestic quariers), was an existing level when
the owner purchased the property. The filled area is well concealed behind the existing boundary
wall and verge trees and has no impact on the adjoining neighbour’s privacy,

NOTE:

The Owner’s intended meaning of the term “Cosmelic nature™ reforred to in affidavit constifutes
alterations and remediad work done o the existing structures that do not require cooncil approval
such as replacing of damaged windows, roof sheets, ceilings and general maintenance such as
repainting.

Members: Tustin Hepver ProArch TOSACAR: 310437 Tek: {#21) 747-3169 Fax: 0864 {793 444

ChSh X2 73 G-MAeib ehasocizizlnoeces
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DEED OF TRANSFER
BE IT HEREBY MADE KNOWN THAT | T _. 92-35?3;?133
SUSAN ANNE AIRD

appeared before me, REGISTRAR OF DEEDS gt Cape Town, the said appearer
baing duly authorised thereto by a Power of Atforney which said Power of Atferey
was signed st CAPE TOWN on 8 APRIL 2009 grartad fo him by

The Trusteas for the time being of THE WILLOW WATERS TRUST
No. T 365410485

|DATA [ CAETURE,
03 JUN 2008

Ghosioonvey P49
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And the appearer declared that his said prncipal had, on 15 October 2008, truly and
lagatiy sold by Privale Treaty, and that he, the said Appearer, In his capacily
aforessid, did, by virfue of these presents, cede and transfer (o and on betialf of:

STEPHEN CHARLES COUVES
lderdity Number 660539 5221 085
 Rarvied out of community of praperty

his Heirs, Execulars, Administrators or Assigns, in full snd free property

REMAINDER ERF 2748 CONSTANTYIA
SITUATE IN THE CITY OF CAPE TOWN, CAPE DIVISION, PROVINGE
WESTERN CAPE

IN EXTENT 4351 (FOUR THOUSAND THREE HUNDRED AND FIFTY ONE)
SQUARE METRES

FIRSY TRANSFERRED by Deed of Fransier No. T 3584/1040 wilh Dizgram
86 No. 77551980 relating therelo and held by Deed of Transler No.
T241321535

A. SUBJECY to the conditions referred to in Dead of Transfer No. 7458 dated §°

MNovembar, 1896,

B. SUBJECT FURTHER fo (he folowing special conditions contataed in Dead of
Transfer No.3684 dated 4™ March 1249, and impossd by the Divisionat
Coungil of the Cape in terms of Soction 11 of Act No.21 of 1840, namely-

—h

The land may not be subdivided wilkout (he writtan approvat of the
Controfling Authority as defined in Act No.21 of 1840.

2. Not mere than ena building for use as a residence, together with such
outbuiidings required In conneclion therewilh as the Controlling
Authedty may specifically approve which outbuiidings may inchde
quarters for domestic slafl endfor such bulldings as may be needed in
cannection with bona fide farming operations, shall be erected without
the priar consent of the controlling authority.

GhesiConvey 10249 /&\_’
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3. Tha land shail bs used for residential and agricuitural purposes end no
slore or place of business or industry whalsoever may be opened o
conduiled on the land without the writfen approval of the Controliing
Authority as defined in Act 21 of 1940,

4. No building or structure whatsoavar shall be erecled within distance of

80 cape feal from the centra ling of Lhe Kisin Constanka Road without
the wirittsn approval of the Conlrofiing Authority a4 defined in Act 21 of
1940

ARD FURTHER SUBJECT io the following canditions contained in said Dead
of Transfer No.3584 daled 4% March 1849, imposed by the sald M.G.
Ashworh under said Desd of Transfer Ne.3584M849 in her favour as the
registered owner of the remaining axtent of the properdy held under Desd of
Transfer No.11282 dated 267 Saplember, 1942, namely:

5. No more than one residence shall be erected on any one plot and (he
vafue of such ereclion shall not be less than £3,000.8.0
G. The plot shall be used for residential purposed only.

AND FURTHER SUBJECT fo the femms of a senvilude referred 1o in an
endorsement dated 27 December, 1853, made on sald Deed of Transfer
Mo.7889 dated 25" May, 1952, which endorsement reads as fofiows:-

By Not. Beed No.718 dd. 12.11.53 the owner of the properly held herevnder
has granted to the Divisional Coundl of the Capa lhe dight to consluct a
paved stormwalar channsl anpwhare wilhin 5/t of the Easiem boundary of
ihis pply, marked c.b.b.i on diag No.6188M8 annexed lo T3584/40 with
certain anciliary rights and subject fo condilions as will more fully appear on
reference (0 the said Nof. Degd. A copy is herelo annaxed.”

Gt ooy 10249 {
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WHEREFORE the said Appearer, renauncing all rghi and tide which the sald

The Trustess for the me being of THE WILLOW WATERS TRUST
Ro. IT 35411995

herelolore had to the premisas, did in conseguence also acknowdedge them o be
entirely dispossessed of, and disentied to {he same, and that by virlue of thess
presents, the said

STEPHEN CHARLES COUVES, Married a5 sforesaid

his Heirs, Execulors, Adminisiralors or Assigns, now is and henceforth shalt be
enlitied therele, conformably 1o local cuslom, the State, howsver rezening its righls,
ang finsly acknowiedging the purchasa price 1o be the sum of R12 500 000,00
{TWELVE MILLION FAVE HUNDRED THOUSAND RAND).

IN WITHNESS WHEREOF, | the said Regiskar, together wilh the Appearer, have
subscribed {o these presenis, and have caused the Seal of Office o be affbied
tharefo,

THUS DONE and EXECUTED st the Office of the REGISTRAR OF DEEDS at Cape

Town on 2 p.’mj 2009
' ..
I my presence
#_.»--

1A,
R%LSJ?FQAR%?DEEDS
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74 Klein Constantia Bd Kt 3 %
Constantia
7806

2 April 19

RE: Erf 2748 Constantia
Al structures indicated as “existing’ on the cooncil submitted drawings {No. 16/122-01;

16/122-02; 16/122-03), were in existerice at the tirne of the purchase of the proparty.

NoO changes have been made to these steuctures other than these of 3 casmetic nature

#ind rﬁg?rds;

& \
BN o
JU\ \}f,

L/’/ STt
Stupheajl,fjharies Couves ) .

]

s
P o LR T

JENE X5 :Lq-' .-"l'-’

| ‘sME’H:%ﬁ
T "“'-'?,i“.'

ANNE}{URE E

P

N (""""' - F

ID: 6605385221085 R
* auﬁ o u% g

“"fiﬁ Ao M;;----




