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~" Naking progress possible. Togathar.

REPOR‘I‘ TO SUBCOUNCIL 15

s

4.1

EM NUMBER: 19 SUB.‘.Q /.19, 1

SUBJECT '
APPLICATION FOR A BUSINESS LICENCE FOR HEALTH AND ENTERTAINMENT: ELECTRONIC

- DEVICES, TO PERMIT A MAXIMUM OF FIVE LIMITED GAMBLING MACHINES: DJ’s DINERS PTY LTD

TRADING AS DJ's DINER, ERF 22760, SHOP 6, 10" AVENUE, KENSINGTON 7405: JUSTIN
COSTELLO

ONDERWERP '

AANSOEK OM 'N SAKELISENSIE VIR GESONDHEID EN VERMAAK: ELEKTRONIESE TOESTELLE, OM
N MAKSIMUM VAN VYT BEPERKTEDOBBELMASJIENE TOE TE LAAT: DJ's DINERS (EDMS.) BPK.
HANDELDRYWENDE AS DJ's DINER, ERF 22760, WINKEL 6, 10DE LAAN, KENSINGTON 7405:
JUSTIN COSTELLO

ISIHLOKO

ISICELO SEPHEPHA-MYUME LESHISI‘IINE AEZEMPILO NOLONWABO: IMBUTHO YASEBUSUKU
OKANYE IDISKO: ABARHWEBA NJENGABE: DJ's DINER, KWISIZA-22760, SHOP &, 10™ AVENUE,
KENSINGTON 7405: SIKA- JUSTIN COSTELLO LS KUY R9

PURPOSE

To advise Sub-Council 15 that a Business Licence applicafion has been received, and
processed for Health and Entertainment - Elecironic Devices, to permit @ maximum of five
limited gambling machines at the abovementioned premises and o seek the approval of
the Sub-Council 16 for authority to issue the license.

FOR DECISION BY

_ Sub-Council 15 is fo consider the recommendation and make a decision in respect thereof

to- either approve or refuse the recommendation, in accordance with the delegations
granted to Sub-Councit - Delegation Part 24, Section 3(1) To grant licenses for Health
facilities or entertainment as provided for in terms of item 2 of schedule 1 of the Businesses
Act, Act 71 of 1991, and to exercise all powers conferred on the Municipality in terms of
Section 2(4) to 2{10) of the aforesaid Act. '

EXECUTIVE SUMMARY

The application for ¢ Business Licence was properly applied for and submitted by the
applicant to City Health for further processing.

The application was circulated to the necessary internal departments and to the South
African Police Services, for comments/clearances.

All commenting departments/authorities have issued clearances, supporting the issuing of
the business licence.

RECOMMENDATIONS:

It is recommended that:

The application received from DJ's Diners PTY LTD t/a DJ's Diners for a business licence for
health and entertainment: electronic devices, to permit a maximum of five limited
gambling machines on erf 22760, Shop 6, 10" Avenue, Kensington 7405, BE GRANTED
subject to the following standard endorsements for this category of licence




6.1.1 - This business licence must be displayed prominently in a conspicuous place in or on the
premises so as to be visible fo patrons, the public and Council officials at all times.

6.1.2  This business licence is not transferable from person to person or from Business fo business

6.1.3 The premises must comply with the requirements of the Tobacco Products Conirol Act, Act
83 of 1993, at all times.

6. l 4 The Director: City Hedalth reserves the right to call for any other requirements that
requirements that mdy be deemed neceéssary.

6.1.5 The approvol of ’rhls ||cence does no‘t exempt ’rhe holder from complionce with any o’rher
licences, conditions or statutory requirements

61 6 The premises must comply with the requirements of the Western Cape Noise Control
Regufc’rions P.N. 200 of 2013, at dll times.

6.1.7 The premises must comply with the fire reqwiremen'rs at all fimes.
6.1.8 The fire exit securify gates need to be unlocked during operating hours.

(6.2 Authority be grcm'ted to the Head: Environmental Health to sign and issue the necessary
licence in 6.1 above.

6. AANBEVELINGS:
Daar word aanbeveel dat:

6.1 Die aanscek om'n sakelisensie vir gesondheid en vermaak: elekironiese toestelle, ten einde
; n maksimum van vyf beperktedobbelmasjiene op erf 22740, winkel 6, 10de Laan,
Kensington 7405, wat van wat van DJ's Diners [Edms.) Bpk. handeldrywende as DJ'S Diners
ontvang is, TOEGESTAAN WORD, onderworpe aan die volgende standardendossemente vir
hierdie lisensiekategorie:

6.1.1 Hierdie sakelisensie moet opvallend op 'n duidelik sigbare plek in of op die perseel vertoon
word sodat kliehte, die publiek en raadsomptenare dit te alle tye kan sien.

6.1.2 Hierdie sakelisensie is nie van persoon tot persoon of onderneming tot onderneming
ocordraagbaar nie

6.1.3 Die perseel moet te alle tye aan die bepalings van die Wet op die Beheer van
Tabakprodukte, Wet 83 van 1993, voldoen.

: 6.1.4 Die direkteur: stadsgesondheid behou hom die reg voor om enige ander vereistes te stel
wat nodig geag word. :

6.1.5 Die goedkeuring van hierdie lisensie vriywaar nie die houer van voidoening aan ander
lisensies, voorwaardes of statutére vereistes nie.

6.1.6 Die perseel moet te clie' tye aan die vereistes van die Wes-
Kaapse geraasbeheerragulasies, P.K. 200 van 2013, voldoen.




6.1.7 Die perseel moet te dlle tye aan die brandweervereistes voldoen.

6.1.8. Die sekuri?ei_’rshekke by die br'qnduitgohg moefgedurende bedryfsure copgesluit wees.

6.2 Magtiging aan die hoof: omgewmgsgesondheld verleen word om die nodige lisensie in punt

i 6.1 te onderteken en uit te reik.
;

6, Izinduluio:
Kunduiulwe‘ukubc: :

6.1 MASAMKELWE isicelo ssifunyenwe kwabe-DJ'S Diners PTY LTD t/a DJ'S Diners, sephepha-

f mvume leShishini lezeMpilo nolonwabo: iMbutho yasebusuku okanye iDisko kwiziza- 22760,
Shop 6, 10th Avenue, Kensington 7405, ngokuxhomekeke phakathi kwezinye izinto kwezi
Ziginiselo zilandelayo zolu hlobo Iwephepha-mvume:

6.1.1 Eli phepha mvume loShishino malibonakaliswe kwindawo esekuhleni/ebonakalayo
f okanye - kwisakhiwo eso ukuze sibonakale kubathengi/kubaxhasi benkonzo, kuluntu
nakumagosa eBhunga, ngalo lonke ixesha.

6.1.2 Eli 'phephc-vame loshishino akuvumelekanga ukuba litshintshelwe komnye umntu okanye
1 uvkusuka kwelinye ishishini ukuya kwelinye.

| 4.1.3 Isakhiwo esi kufuneka sithobele imimiselo/imfuno zoMthetho cLawula iiMveliso zeCubc,
onguNombolo 83 wango-1993, ngalo lonke ixesha.

61.4 UMlawuli  wezeMpilo  kwiSixeko  unelungelo  lokumisela  nokuba  ngeyiphina
imimiselo/imigathango apho kuyakuthi kubonakale kuyimfuneko yoko.

6.1.5 Ukuphunyezwa kweli phepha-mvume, akumkhululi umnini lo ukuba angathobell amanye
amaphepha-mvume, imigathango okanye imimiselo yomthetho.

6.1.6 Le ndawo kufuneka ithobele iimfuneko zeMigago yolawulo iweNgxolo yaseNtshona Koloni,
engunombolo P.N.200 yango-2013, ngawo onke amaxesha

6.1.7 Ilzakhiwo ezi kufuneka zithobele imigago yezemililo ngalo lonke ixesha.

6.1.8 Amasango okhuseleko angokuphuma ngexesha lokughambuka komiilo kufuneka ahlale
engetshixwanga ngexesha leeyure zokusebenza

= 6.2 Makunikezelwe igunya kwiNtloko yezeMpilo yokusiNggongileyo ukuba ityikitye ize ikhuphe
? ichepha- mvume efifanelekileyo, elikhankanywe ku-6.1 ngentla

7. DISCUSSION/CONTENTS
’ The application for a Business Licence was properly applied for and = submitied by the
applicant to the City Health Department for further processing.

it




7.1 Constitutional und_ Policz IIrerIIcuIions

The application complies with the requirements of the Constitution. Refusing the application
on any grounds other than those listed in the Businesses Act, Act 71 of 1991 (as listed below)
could be construed as to i.nfringe on the Constitutional Rights of the applicant.

7.2 Sustgingbility imglﬁcaﬂons :

‘Does the activity in this report ‘have. any NofX Yes []
susiainqbility Implications for the City? :

7.3 Legal Implications

The application complies with the requirernents of the Businesses Act, Act 71 of 1991, which states
:in Section 2, Regulation (4} "A Licensing Authority shall, subject to the provisions of sub-section 6,
issue alicence which is properly crpplied for unless-

(a) In the case of a business referred to in item 1{1) or 2 of Schedule 1, the business premises do
not comply with the requirements relating o Town Planning or the safety or health of the
public of any Eow which opplles to those premises.

| (b} In the case of a business referred to in item 2 of Schedule 1, the licensing authority is satisfied
rhcn‘

(i) The Applicant, whether or not he is or will be in actual and effective control of the business, or

(i) If another person is or will be so in control, that other person, Is not a suitable person to cary
on the business, whether by reason of his character, having regard to any conviction
recorded against him, his previous conduct or for any other reason.”

7.4 Staff Implicglions
_No X
Yes ]

75 Other Services Consulied

The application was cliculated to the following depaitments for commenis:

7.5.1 The City Health Depc:r’rmen’r Environmenial Heaith and Specialised Environmental Health
Services. ' '

1752 The Directorate Plcnning:'s Land Use Management and Building Development Department.
7.5.3 The Directorate Safety and Security's Emergency Services, Fire Safety Officer.

. 7.5.4 The South African Police Services.




i

| FOR FURTHER DETAILS, CONTACT:

] Bettie Leedo _ ) ‘ |
§| CONTACT NUMBERS 021 4441739 " :
E-MAIL ADDRESS Betlie.Leedo@capetown.gov.za ﬂ% a‘w

DIRECTORATE City Health

Annexure E - Floor layout plcm

All internal departments have issued clearances, supporting the issuing of the Business License. The
SAPS report indicates that the applicant has convictions relating fo the Post Office Act and the
Road Traffic Act. In this regard please see legal opinion attached as Annexure F.

A copy of the file will be made avdailable for scrutiny at the Sub-Council Meeting.

ANNEXURES
Annexure A - Land-use Planning CIeamnce cmd Building Development.
Annexure B - City Health - Environmental Health Clearance
. - Mechanical Engineer Clearance
Annexure C - Fire Safety Clearance :
Annexure D - SAPS Report- dated: 10/05/2019

Annexure F - Legal opinion

 FILEREFNO | LIC459009 s

7 b/u o e\wm NS comen
Y %lam\x;xwv\

DATE &Q)(O%]Z_Q\q

KE;’ORT COMPLIANT WITH THE PROVISIONS OF COUNCIL'S
DELEGATIONS, POUCIES, By-LAWS AND ALL LEGISLATION
_ RELATING TO THE MATTER UNDER CONSIDERATION,

GAL COMPLIANCE : T NON-COMPLANE
[Compuisory to Insert name] '

NAME azaw _/%,,‘ : %/4- _ Comment: I'\“ ‘

TeL 22]  foo 2783 | ~ Eertifiedas lega!!y compliant: )

. I,Su‘a =
DATE Zo kﬁ(ga/y

| Mr ERNEST SASS
EXECUTIVE DIRECTOR : CEMMUNITY SERVICES AND
HEALTH

NAME

Comment:

DATE a‘ O Q




ACTING MANAGER: SU
JOHANNES BRAN

TELNO 024°444-9797

e
DATE 9 QOCTOBER 2019

‘‘‘‘‘‘

CHAIRPERSON>§UBC@UNCIL 15
ALDERMAN BRIAN WATKYNS

TELNG 021 444-9798

DATE 9 OCTOBER 2019




CITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAD KAAPSTAD

Business Licence: Application

Feedback Report
Applicatlon Detalls
Appilication Number: 171711 -459008
Licence: © 8004 HEALTH AND ENTERTAINMENT - DEVICES: Business premises
with three or more electronic machines
Type: Entertainmeant
Status: Await Sub Council Decision
Trade Name: DJ's Diner-Kensingtoms ™
Business Address: ShOp 6, 10th Avenue Shopping Centre. Car
Voorirekk 7405
P ........... D
Receipt Number : Recelpt Date Amount Paid
654010553633 17 August 2017 R25.00
.........................................................
Has Zoningbeen Land Use Comments PVO
.. tleared? ,
Yes The subject property is zoned: Mix Use Zone Rudi Bester
(MU2} thus permits the operanon of the
proposed actlwty as a primary right.
RO Fi

Pages: 1 of 2 2019-06-06



CITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAD KAAPSTAD

Business Llcance: Application
Feedback Report

RO

Fire: John Jacobus Williams
Health: Akhona Nombombo -

Building Development: Noer Soeker

Mechanical Ventiiation: Asandé

Dubula

SAPS: Reporting Official SAPS

Requirement
No Objection

. No Objections.

Ownership changed. A previous application was approved
for the same setup

Owner needs to install mechanical ventilation and fire
extinguishers

The fresfii'l' air supply system was not operating at the time
of the inspection which is contravention of Regulation G1(1}
of the National Building Regulations. The system must be
repaired to ensure that it operates as designed and in
accordance with the National Building Regulation read with
SANS 10400-0:2011. Fresh filtered air must be brought
into the rooms or spaces at the required air flow rate.

The toilets, being devoid of natural ventilation, must be
provided with an artificial ventilation system in compliance
with regulation (1 of the National Building Regulations. The
foilet foul air extraction systern must exiract sither directly
or via a ducted system to the outside and to operate from a
timer switch (not off the lighting system) in accordance with
SANS Code of Practice 10400-O: 2011,

SAPS clearance obtained

Pages:

2 of 2

2019-06-06



CITY OF CAPE TOWN

- ISIXEK{O SASEKAPA

STAD KAAPSTAD

Business Licence: Application File

The premises to comply with the requirements of the Western
Cape Noise Control Regulations P.N. 200/2013 at all times.

Consumption of foodstuffs on premises

Operating Hours: The hours of operation of any Premises witl
form part on the conditions of the licence awarded in respect of
such Premises, and will be in accordance with the hours of
operation of the primary business.

The premises to comply with the requirements of the Tobacco
Products Fontrol Act 1993 as amended at all times

Pages:

3 of

2019-06-06
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Fren: Noer Soeker

Sent: Thursday, 18 April 2019 9:05 AM
To: Colleen Heldsinger

Subject: RE: DJ's Diner Kensington 459009
Follow Up Flag: Follow up

Bue By: Tuesday, 23 April 2019 11:30 AM
Flag Status: Flagged

Hi Colleen

l was onsite yesterday

Regards

Noear Sosker
Designation, Building Inspector, Table Bay .
Department, Spatial Planning and Environment Directorate

2" Fioor, Media City Building, Hertzog Boulevard, Cape Town
Tel: 021 400 6569 | Fax: 021 421 4665 | Cell: 082 807 9533 |
Email: Moer.Sosker@capetown.gov.za | Wels: www.capetown.gov.za

Report a fault | Enquiry | ¥ 0800 65 64 63 (free call 24/7)

Aty

CITY OF CAPE TOWN
IBIRERD SASEKAPA
STAD KAAPLTAD

From: Colleen Heldsinger <Colleen.Heldsinger@capetown.gov.za>

Sent: Monday, 15 April 2019 08:33

To: Rafeeq Fischer <Rafeeq.Fischer@capetown.gov.za>; Noer Soeker <Noer.Soeker@capetown.gov.za>

Ce: Melanie Ramos <mramos@grandslots.co.za>; Bettie Leedo <Bettie.Leedo@capetown.gov.za>; Jacquelene
Peterson <facquelene.Peterson@ca petown.gov.za>; Sarah Domingo <Sarah.Domingo@capetown.gov.za>; Melanie

Ramos <mramos@grandslots.co.za>; Jason Williams <Jason.Williams@capetown.gov.za>; Evan Trevor Solomons
<EvanTrevor.Solomons@capetown.gov.za>

Subject: RE: DJ's Diner Kensington 459009

Importance: High

Good morning Noer

I'hepe this mail finds you wel,

As per email trail below and email attached, kindly advise as o matter of urgency please,

Your Kind assistance is highly appreciated.

Kind Regards

ot



Colisen Heldsinger
Business Licence Official Wesiern
City Health - Social Services

Media City Building, C/O Adderley & Hertzog Bivd, 2™ Floor, Foreshore, Cape Town
Tel: 021 400 6513 | Email Colleen Heldsinger@capeiown.gov.za

CCT Coniacts | CCT Media and News | Report a fault | Account Queries | Water Restrictions

;| CITY OF CAPE TOWN
& ISIAEKD SALEKAPA
EEOBTAD KAARSTAD

HAas NPT
. - @ i g s o

From: Rafeeq Fischer <Rafeeq.Fischer@capetown.gov.za>
Sent: Friday, 28 September 2018 3:14 Pivi

Te: Noer Soeker <MNoer.Sceker@capetown.gov.za>

Ce: Colleen Fortune <Colleen.Fortune@cansiown.gov.za>
Subject: Df's kensington

Salaam Mr Soeker

Please provide feedback on the license as regussied below,

o DIs Kensingion — 459009
o Mechanical Ventilation has confirmed that the site complied on condition that the building
is compliant, Mr Rafeeq Fischer kindly find comments from Asanda Dubula. Can this be

assigned to who is standing in for Mr Mike Mtshula please . Your kind assistance is highly
appreciated.

Rudfeeq Fischer
Principal Building Inspector
Development Management

2n¢ Floor, Media City Building,
Hertzog Boulevard, Cape Town

T +27 271 400 4548
Fo+27 21 427 4445
F 086 562 6699

W rafeeq.fischer@capetown.qov .zo
W www.capetown,qov.zd

2
CARG PN

i sl e dnbiagar
St¥ i D 2 G

Useful links:

Planning Department
Report g fault (C3)
Water restrictions




DUSINess Licenses Page 1 of 1

GITY OF CABE TOWN
ISIMERO SASEXAPA
STAD KASPSTAG -

5 R §rtcplihs G RS

Tuesdsy 22 May 2018

. [rermeem.- e ———— smruun e 1
:
i fcati Reporting Officiat !
i Hanlication eporting Cfficia Reporting Oicial Assessment Dats i
H Nisiber Lesartsent '
— }
- 201 285 {2:00:00 !
| Select 459009 Building Tevalopment Noer Soekar 07708/ e L2 :
i :
i T
i Select 459009 Heaitn Akhora Nombombo 2018"'02”5\; 12:00:00 :'
':uk 02/22 12:00:00 i
:'Sgiec: 459009 Mechanical Ventitation Asanda Dubuia 2018/ 2/A§1 s ,:
; Reporting Offictal i
:' Select 455009 SAPS SAPS E
e T T i ——— P RS ey
H Application Muraber 459009 H
: )
H Reporting Official . AkhoneNombombao H
3 Reporting Official: tepzriment Health ;
L :
! Reporting Official: Distric: Western H
T - T
v Reporting Officiak: Offlce Western Office Serldey Road, Maitland )
F Comments No Objections, ,:
— ]
L Reporting Qfficiai Ermait Akhona.Nombombo@capetown.gov.za ﬁ-{:
i Reporidng Official: Tel " D2151441dgg i
) Business Lisense Officiai] Colleen Fortune i
Western H
Western Office : Berkley Raad, Maltiang ;
o1
colleen.furtune@capetown.gov.za H
02t 400 65 H

[ help, .}

| City of Capa Town 2014 B | Capyright | Disclaimey | Privacy §

http://cityapps()é.capetown. gov.za/BusLic/ViewReq uirements‘aspx?AppNumber=459. .. 2018/05/22



From: Asanda Dubula

Sent: Monday, 15 April 2019 8:22 AM
To: Colleen Heldsinger
Subject: FW: Business Licence Follow ups assistance

Good morning
Please see below
Kind regards

Asanda Dubula

Senior Technician

Mechanical Ventilation

City of Cape Town

City Health — Specialised Services

Tel: 021 400 3799

Email: Asanda.Dubula@capetown.gov.za

CETY OF CAPE TOWN
CISIREKD SASERAPA
STAD KAAPSTAD

o By Biade a1E poishls. Tageithos.

From: Asanda Dubula
Sant: Monday, 25 June 2018 15:05

Te: Bettie Leedo <Bettie.Leedo@capetown.gov.za>; Rafeeq Fischer <Rafeed.Fischer@capetown.gov.za>
Subject: RE: Business Licence Follow ups assistance

Dear Bettie

Ihad visited D Diner last weel Frjday, the
.. Compliant. The-corfier coffed bar has stil

Artificial ventilation 1s satisfactory on condition thiat the buildingls
standing requirements, see hélow

The scutilery, being devoid of natura! venilation,
must efther be provided with natural ventilation to

the satisfaction of the Environmental Health ‘
Praciitioner or with an ariificial ventilation system in
compiiance with regulation 01 of the National
Building Regulations. Should the artificial ventilation
route he taken, fresh filtered air must mechanically
be brought into the rooms or spaces, either directly
or via a ducted system, at the required air flow rate
in accordance with SANS Code of Practice 10400-0:
2011,

2. Copies of the Mechanical Ventilation Plans, which
have been drawn up by a professional engineer or:
other approved competent person and have been
submitted to and approved by the local authority, are
required to complets the site inspaction to confirm
that the Ariificial Ventilation System has bean
installed in accordance with the approved pians.



Kind Regards,

Asanda Dubula

Senior Technician

Mechanica! Ventilation

City of Cape Town

City Heaith — Specialised Services

Tel: 021 400 2799

Email: Asanda.Dubula@capetown.gov.za

! CETY OF CAFPE TOWM
avipe IBIKEKCE SASEKAPA
P STAD KAAPRSTAD

p

i e TRmkivey porans din passiblie. Tagaevhes.

Frarm: Bettie Leedo

Senk: 25 June 2018 02:48 PM

Ta: Rafeeq Fischer; Asanda Dubula

Sulsject: FW: Business Licence Follow ups assistance
Importance: High

Dear Asanda/Rafeeq

1 know that you are both very busy, but can yo{J please do what vou can to finglise these two applications.

Kind regards
Bettie

Frorm: Melanie Ramos [mailio:NMRamos@grandslots.co.za)

Sent: Monday, 25 June 2018 8:13 AM

To: Colleen Fortune <Colleen.Fortune @capetown.gov.7a>

Cc: Colin Abrahams <Colin.Abrahams@canetown.gov.za>; Jacqueiene Peterson

<jacguelene Peterson@capetown.gov.za>; Gerrie van der Spuy <gvanderspuy@grandslots.co.za>; Bettie Leedo
<Bettie.l eedo@capeiown.gov.za>; Asanda Dubula <Asanda.Dubula@capeiown.gov.za>; Rafeeq Fischer
<Rafeeq.Fischer@capetown gov.za>; Rochelle Jones <Rochelle Jones@capetown.gov.za>; Benito Cogill

<Benito . Cogill@capetown.gov.za>; Shannon Maree <Shannon.Maree@capetown.gov.za>

Subject: RE: Business Licence Follow ups assistance

Importance: High :

Good morning Colleen

Re: Business Licencs Follow ups assisiance

Thank you for your weekly feedback. Alas nothing has changed. | sent the attached email to Rafeeq and Asanda
regarding DJ's Diner Kensington and Vascc Da Gama Taverna but have not received any response as yet.

Your or Bettie’s assistance in getting these inspeciors to advise would be appreciated.

Many thanks.



Kind regards

MELAMIE RAMOS (Pr.Pln A/2132/2015) | Business License Officer
1st Floor, Eagle Park

C/0 Bosmansdam & Omuramba Road, Milnerton, Cape Town, 7447
Tel: +27 23421 7771 | Fax: 086 584 3797

GRANDS

g«m% ?";‘wwc.»éx @ j&”fsr mw!»w-

CONFIDENTIALITY NOTE: Please consider cur environment before printing this email. This email and any attachments are confidentiat and may be subject to
copyright, legal or some other professional privilege. They are intended soiely for the attention and use of the named addressee{s}, They may anly be copied,
distributed or disclosed with the consent of the copyright owner. If you have received this email by mistake or by breach of the confidantiality clause, please
notify the sender immediately by return email and delete or desimy all copies of the email. Any confidentiality, privilege or copyright is not waived or lost
because this email has been sent to you by mistake.

From: Colleen Fortune [mailto:Colleen. Fortune @capetown.gov.zal

Sent: Friday, 22 June 2018 2:49 PM

To: Melanie Ramos <MRamos@grandsiois.co.ze>

Cc: Colin Abrahams <Colin.Abrahams@capetown.gov.za>; Jacquelene Peterson
<lacgusiene Peterson®@capeiowi.gov.za>; Gerrie van der Spuy <gvandsrspuy@grandsiofs.co.za>; Bettie Leedo
<Bettie.leedo @capetown.gov.za>; Asanda Dubula <Asande,Dubula@capetown.gov.za>; Rafeeq Fischer
<Rategqg.Fischer@capetown.gov.za>; Rochelle Jones <Rochelle Jones@capetown.gov.za>; Benito Cogill
<Benito.Cogili@capetown.gov.za>; Justin Costello (justin@worldofspori.co.za) (iustin@worldofsport.co.za)
<justin@worldofspori.co.za>; Shannon Maree <Shanncn.Maree@cagetown.gov.7a>

Subjeci: RE: Business Licence Follow ups assistance

Good day

Kindly find attached, weekly comments for Grand Siots as requesied balow,

Thank you

Kined Regards
Colleen Forlune
Business licence Qfficial

Western Sub-District Table Bay

Media City

Cnr Adderley & Hertzog Blvd
2nd Floor

Foreshore

Cape Town

Tel: 021 400 6513
Fes 021 419 4494
Colleen.Fortune@capetown.gov.za

CITY OF CAPE TOWHN
- IBIAERD SASEHAFA
STAD KAAPSTAD

e RSk progress gussiily. Tagetter.

From: Colleen Fortune

Seni: Tuesday, 19 June 2018 10:38 AM

Ta: 'Melanie Ramos' <MRamos@grandsiots.co.za>

Cc: Colin Abrahams <Colin.Abrahams@capetown.gov.ze>; Jacqueiene Peterson

3



<lacquelzne.Peterson@capetown.gov.2a>; 'Gerrie van der Spuy’ <gvanderspuy@grandslots.co.za>; Bettie Leedo
<Bettie Leedo@capetown.gov.za>; Asanda Dubula <Asanda.Dubula@capetown.gov.za>; Rafeeq Fischer
<Rafeeq. Fischer@capetown.gov.za>; Rochelle Jones <Rochelie Jones@capetown.gov.za>; Benito Cogill
<Benito,Cogill@capetown.gov.za>; 'Justin Costello {justin@worldofsport.co.za) (justin@worldofsport.co.za)'
<justin@worldofsport.co.za>; Shannon Maree <Shannon.Maree @ capeiown.gov.za>

Subject: RE: Business Licence Follow ups assistance

Importance: High

Good morning Melanie

Thank you for your email. | hope this mail f_inds vou well.

Kindly find attached, Requirement letter for DJ- Diner Kensington as discussed telephonically tast
week, as you advised that the Requirement letter be sent you via email.

Mr Rafeeq Fischer kindly give us an update regarding the comment for Building Development for
DJ - Diner Kensington please- 45%9009.- as per attached Requirement letter. Also advise on the
premises: Vasco Da Gama- 460132- as a matter of urgency please. Your kind assistance is highty
appraciated.

Melanie, the client needs o read the Requirement letter carefully for DJ Diner Kensingfon and to
kindlly lidise directly, with Mechanical Ventilation in terms of their requirements and procedures.

Please note that my next updaie wil be on Friciay.

Thank you

Kind Regards
Collzen forlune
Business Licence Official

Western Sub-District Table Bay

Media City

Cnr Acderley & Herizog Blvd
2 Floor

Foreshore

Cape Town

Tel: 021 400 4513
For: 021 419 4694
Colleen.Fortune@capetown.gov za

- CITY OF CAPE TOWN
- ISIREKD SASENAPRA
STAD KAAPSTAD

‘ Hinking progross prastile, Tagetinee.

Fram: Melanie Ramos [mailto:MRamos@grandslots.co.zal

Seni: Tuesday, 19 June 2018 7:55 Al

Ta: Colleen Fortune <Colleen.Fortune @capetown.cov.za>

Cc: Colin Abrahams <Colin.Abrahams@®capetown.gov.za>: Jacquelene Peterson
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’<Jacgueierse.Petersen@cagetown.gov.za>; Gerrie van der Spuy <gvanderspuy@grandsiots.co.za>; Bettie Leedo
<Bettie.Leedo@capetown.gov.za>; Asanda Dubuia <Asands.Dubula@capetown.gov.za>; Rafeeq Fischer
<Rsfeeq.Fischer@capetown.gov.za>; Rochelle Jones <Rochelle Jones@capetown.gov.za>

Subject: RE: Business Licence Follow ups assistance

Irmportance: High

Good morning Colleen

-Re: Busingss Licence Follow ups assistance

Thank you for the attached update list. There does not appear to be any change from fast week.

The Reguirements Letter for DJ’s Diner — Kensington is still awaited since May and the Building Inspector for Vasco
Da Gama Tavern has still not been out and the site representative has tried contacting him without any success (|
believe he was on leave but back yesterday).

Can you ptease follow up from your side as to what the delay is as these applications just seem to be standing still.

Your kind efforts are appreciated.

Kind regards

MELANIE RAMOS (Pr.Pln A/2192/2015) | Business License Officer
1st Floor, Eagle Park

C/0 Bosmansdam & Omuramba Road, Milnerton, Cape Taown, 7447
Tel: +27 21 421 7771 | Fax: 086 584 3797
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CONFIDENTIALITY NOTE: Please consider our environment before printing this email. This email and any attachments are confidential and may be subject to
copyright, legat or some other professionai privilege. They are intended solely for the attention and use of the named addressee(s}. They may only be copied,
distributed or disclosed with the consent of the copyright owner. If you have receivad this emall by mistake or by breach of the canfidentiality clause, please
notify the sender immeadiately by return email and delete or destroy all copies of the email. Any confidentiality, privilege or copyright is not waived or lost
because this amail has been sent to you by mistake.

Froms: Colleen Fortune [maiito:Colieen. Fortune@capetown.gov.zal
Sent: Monday, 18 June 2018 9:00 AM '

To: Melanie Ramos <MiRamos@grandsiots.co.za>

Ce: Colin Abrahams <Colin.Abrahams@capetown.gov.za>; Jacquelene Peterson
<lacguelene.Peterson@capetown.gov.za>; Gerrie van der Spuy <gvenderspuy@grandsiots.co.za>; Bettie Leedo
<Beliie.Lesdo@capetown.gov.za>; Asanda Dubula <Asanda.Dubula@cagetown.gov.za>; Rafeeq Fischer
<Refeeg.Fischer@capetown.gov.za>; Rochelle Jones <Rochelle Jones@capetown.gov.za>

Subject: RE: Business Licence Follow ups assistance

Hi Melanie

Apologies for the delay. Kindly find attached comments fyi.
Thank you

King Regards

Celleen Forune

Business Licence Cfficial

Western Sub-District Table Bay

Media City
Crr Adderiey & Hertzog Bivd
2nd Floor
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i CITrwed Home | Site Guide | Thuqaw 31 May 2617

[ Home || apptcalion || Assessment ]| Administration [[ Reports || Track apuication Staius Il Lizuer Apokcaiuon Adrn [ rofia | Lowen

VIEW REPGRTING OFFICIAL REQUIREMZNTS

A aoptication | Resorting Official | 1 '3
E Number Bepartment Reporting Offigial Assassment Dale :
gM 452009 Building Develapment Noer Soeker 2017/08/29 12:00:00 AM i
g Sslect 453009 Fire John Jacobus williams | 2018/05/28 12:00:00 AM :
éSElect 452009 Health Aknona Nombormbo | 2018/02/25 12:00:00 AM E
alect 250009 Mechanical Ventilation Asanda Dupule | 20%8/02/27 12:00:00
EM 455009 SAPS Reporting Official ;
C T Application mumber | assans T :

Reporting Official John JacobusWilliams.

Reporting Official; Department Fire

Reporting Officiak: District Western

Reposting Offlcial: Office

Waestern Office : Berkley Road, Maitland

Comments

No Objeciion

Reporting Official: Email

Johnlacobus . Williams@capetown.gov.za

Reporting Official: Tal

0214474747

Business License Official

Colleen Fartune

Business Licanse Official: District

Western

Business License Oificial: Office

Western Office : Berkley Road, Maitland

Buginess License Official: Email

colleen. fortune@capetawn.gov.za

Business License Official: Tel 021 400 65
. help. .
] City of Cape Town 2014 « | Copyrghl i Leclawas | Provge, }

http://cityapps06.capetown.gov.za/BusLic/ViewRequirements.aspx?AppNumber=459... 2018/05/31
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_________ —o aking progress possibly. Together,

HEALTH DEPARTMENT
ENVIRONMENTAL HEALTH
Lucille Symes

Specialist Clerk

Business Licence

Western Sub-District
Media City 2™ Fioor

Cape Town

Te} 021 400 6513

Fax 021 419 4694

Lucille.symes@capetown.gov.za

CONSENT FORM

APPLICATION FOR HEALTH FACILITIES OR ENTERTAINMENT LICENCE IN
TERMS OF SCHEDULE 1 OF THE BUSINESSES ACT NO.71 OF 1991.

In providing the required information, | acknowledge and consent to its use for the

following purposes:

1. Aliinformation provided will be used for the purpose of determining the
suitability of the Applicant and to assess all matters relevant to this application.

2. The information may accordingly be shared or disclosed to all parties and
institutions in the course of the business license application process and in

consideration of the application.

3. This application and supporting documentation are considered by Sub-Councils

at a meeting that is open td the public and the media.

I, (print name)j/b@ﬂ!d?@\hﬁeilwﬂf

e, The undersigned,

confirm that | have read and understood the contents of this Application and as

tained above.

rd

---------------------------

;
Capacity of Applicant
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MALLINICKS

. . Tel +27 21410 9721

Fax +2721 410 9000
30 October 2007 _ _ . . Email skazee@mallinicks.co.za
Docex 34 Cape Town
3" Floor Granger Bay Court
Beach Road, V& A Waterfront
Cape Town 8001 South Africa
PO Box 3667 Cape Town 8000
South Africa

ClTY OF CAPE TOWN - | ww . maflinicks.co,za

OUR REF AT/SK/fs/159370
YOUR REF o

ATTENTION: LES BARCHARD
PER EMAIL

Dear Mr Barchard
BUSINESS LICENSE REFUSALS

We have been requested to furnish the City of Cape Town ("the City"} with an opinion on the
application of section 4 of the Businesses Act, 71 of 1921 ("Businesses Act") when considering
applications for the issuing of a business license in order to establish and operate a business
which provides goods or servi_ces for adult entertainment.

 We have been instructed that the Sub-Councils have now been delegated the function of
approving business licenses and that applications for business licenses have been declined in
circumstances where it appears that all the formai requirements necessary for the licenses to be
issued have been met. We have been further instructed that applications are now increasingly
refused because of an abparent failure to solicit the views of the community and/or because the
proposed venue is in close proximity to certain kinds of establishments such as schools and places
of worship. The City has therefore sought our view on whether the refusal of licenses on the
varied grounds that have been given are ulffra vires the Businesses Act.

The legislation

1. The Businesseé_ Act states in section 2 that an Administrator (now the Provincial Premier)
must appoint a Licensing Authority. The City is that Licensing Authority, and has
delegated that power to the Sub-Councils. Therefore, the relevant Sub-Council is tasked

Directors: Michael Evans (Chairman), Justin Hardcastle (CEO), Bary Adains, Hendrik Bester, Alexia Christie, Coriaan de Villiers, Wemer de Waal, Lynn February, Gavin Fitzmaurice,
Lindsay Goldberg, Rael Gootkin, Nicolette Joubert, Lam Kahm, Des Kntger®, Vijay Moodaley, Leanne Mostert, Kate Reynolds, Till Singer, Etissine Swanepoel, Achmat Toefy,

Phila Vana, Decn Visagie, Salim Young {non executive)

Associate Director: Martie Foster*

Consultants: John Levin, Gerald Mallinick, Michael Radomsky

Seniar Associates: Brian Aronoff, Trudic Broekmann, Yasmina Mohamed, Graham Sonnenberg, Nicholas Traverso, Marina Vayanos

Associates: Carmen Abrabiams, Alvhin Adendorff, Guy Harker, Sha'ista Kazee, Sidney Pretorius, Zunaid Rawaot

Buosiness Manager: Robert Klein

Mallinicks Inc. Reg no 1984/008670/21 e “Mallinicks Tax (Pty} Ltd. Reg no 2005/004978/07
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with the assessn‘ient'of an application in order to determine whether a business license
should be granted.

The process to be fdllowed starts when an applicant submits an application form to the
Cit_y for the assessment of the proposed premises by the relevant inspectors (fire, safety,
hygiene, etc). The relevant inspectors issue certificates confirming the suitability of the
prgmises for the purposes applied for after information is assessed by the City officials to
~ ensure that all necessary precautions have been taken and certifications complied with.
Th'e;application:,‘having complied with the formal requirements, is then sent to the Sub-
Council for approval. The Businesses Act states in section 3 that, upon receiving an
appﬁcatio'n, the Licensing Authority shall issue the license subject to four caveats, two of

* which are relevant to this opinion.

Sec:tiqn 2(4) of the Businesses Act states:

. - 51’ .
"A Licensing Authority shall, subject to the provisions of subsection (6), issue a

license which is properly applied for unfess —

‘(a) in the casé of a business referred to in item 1(1) or 2 of Schedule 1, the
business premises do not comply with a requirement relating fo town
planning or the safety or health of the public or any law which applies to
those premises;

(aA) ...

(b) in the case of a business referred fo in item 2 of Schedule 1, the Licensing
Authority is satisfied that- '

(i) the applicant, whether or not he is or will be in actual and
effective control of the business, or

(i) if another person is or will be so in control, that person, is not
a suitable person fo carry on the business, whether by reason
of his character, having regard to any conviction recorded
against him, his previous conduct or for any other reason."

Schedule 1 to the Businesses Act details the kinds of businesses in respect of which a
license is required. item 1 of Schedule 1 deals with the sale or supply of meals or
perishable foodstuffs and ltem 2, pertinent to this opinion, deals with businesses that
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provide ceﬂain'types of health facilities or entertainment, There are five descriptions of
: businessés that are pertinent to a business catering for adult entertainment. These are:

“(a)
' (b)' - providing massage or infra-red treatment;

(c) making services of an escon, whether male or female, available to

'  any person;

(d) keeping three or more mechanical, electronic or electrical
contrivances, instruments, apparatus or devices which are designed
or used for the purpose of the playing of any game or for the purpose
of recreation or amusement, and the operation of which involves the
payment of amy valuable consideration, either by the insertion of a
coin, tokeri coin or disc therein or in an appliance atfached thereto or
in an v other manner;

(e)
(f kéeping or conducting a club or discotheque;
@
- (h) conducting adult premises referred to in section 24 of the Films and

Publications Act, 1996."

Section 24 of the Films and Publications Act exempts persons who have been given a
business license allowing them to conduct business of the kind contemplated in item 2 of
the Businesses Act (ie. adult entertainmént) from section 25 of the Films and Publications
Act, which in turn prohibits persons from displaying various forms of visual presentation of
sexually explicit nature.

Section 2(4)a) requires that the business license must comply with the requirements
~ relating to town planning and public health and safety requirements. Thus, if a town
planning or zoning scheme stipulates that certain kinds of businesses listed in item 2 to
the Businesses Act may not be conducted in certain areas or close to certain
establishments, the Licensing Authority will then have grounds to refuse a business
license in connection with such scheme. If however, such plans or schemes are silent on

the matter, the Licensing Authority cannot then take into account considerations such as
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11.
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location and the nature of other establishments in the area (we will return o this issue

later),

Section 2(4)(b) requires that the Licensing Authority considers the character of the
applicant (or other person who will be in control of the premises). The Licensing Authority
must take into account the suitability of the person to carry on the business and in
considering: this issue, it may have regard to the person’s character and to any reason
other than the person"s character. '

In determining the 'suitabiiity of the person, the Licensing Authority should consider the

- character of the person with reference to any previous convictions and/or previous

conduct which reflects on the person’s character. Even though the Businesses Act does
not say so, it seems that the assumption being made by the legislation is that the
suitability of the applicant has to be measured against the applicant's disposition to
criminal activities and hence maket direct reference to the criminal record of the person.
This will be based on the further suppdsitidn that the kinds of adult entertainment and
businesses listed in item 2 are those that are generaily prone to and associated with
cri'minal activity. (Of bourse, we do not comment on the desirability of such a supposition
excépt to st.ate tlrjat the legislation appears to draw this link.)

This then raises various issues relating to the rights of the applicant not to be
discriminated against based on past convictions or merely on the suspicion of being prone
to criminal activity based on some or cother characier assessment. However, the

constitutionality or otherwise of these provisions do not form part of this opinion.

The Licensing Authority must therefore attempt to access the criminal record of the
applicant. If the person is a foreigner,' it will fall within the powers of the Licensing
Authority to request the criminal records from the applicant's home country. While such a
move may delay the application, the request Will be lawful, provided that other rules of just
administrative action are upheld. For instance, the request may be challenged if the
Licensing Authority is inconsistent when making such requests. Therefore, like cases
must be treated in a like fashion. It may be an unreasonable exercise of this power if the
pe.rson‘. for instance, came to the Repubiic of South Africa when she/he was still a child
and lived in the Republic of South Africa for all his/her adult life. For a more recently
arrived fofeigner, it is likely to be reasonable to request the foreign criminal records.

It is important though that the Licensing Authority does not exercise its power merely to
delay the application and therefore frustrate the process. The Licensing Authority would
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13.

14,

15.

5

then be exercising its power for an ulterior motive, an act which would be rendered
unlawful. '

The suitability of the applicant may be determined with reference to the person's character
or with reference to ‘any other reason’. This latter phrase does not empower the
Lic:ensing Authority, however, to take into account a factor that is irrelevant or
unimportant. The exercise of the discretion must, at all times, be reasonable and
justifiable. The provision gives very littie guidance on which factors may be relevant
though. In this regard, the Licensing Authority may be made aware that the applicant is
under police investigation for alleged unlawful activities taking place at other similar
establishments for which the applicant is seeking a business license. It would not be

unreasonable_ for the Licensing Authority to postpone the outcome of the application until

" the criminal justice system had run its course. It may even reject the application and

direct the applidant to re-apply when the criminal investigation had been completed.
There must, however, be a rationaTFcon'nection between the decision and the reason.

It may follow these options, however, only if adverse evidence has been placed before the
Licensing Authority that places the suitability of the applicant in question. The applicant

must then be given an opportunity to controvert such evidence. It is advisable that

Applicants shouid be required, if they are not aiready required to do so, to address issues
relating to good'charac‘ter and to place before the Licensing Authority any issue which
reflects on hisfher suitability to operate the business license applied for. A balance of
probabilities is the applicable standard of proof.

- If the applicant addresses the good character and suitability issues in the application, it

would not be open for the Licensing Authority to conclude that there is insufficient proof of
good character unless, of course, the evidence is controverted. Further, the premise must
be that, where this issue is not addressed in any form (ie. there is no evidence against or
in favour of the applicant's good character), the Licensing Authority cannot refuse the
application on the basis that good character had not been proven. The application may
only be turned down if the Licensing Authority is ‘safisfied that the applicant is not
suitable’. No evidence either way cannot satisfy the Licensing Authority that the applicant
is not suitable,

. Because of the current lack of guidance, the City should exercise its discretion cautiously

when deciding on whether a person is suitable or not when considering issues other than
the good character of the applicant. Section 4({b) provides no guidance that limits the
factors that can be taken into account. The Constitution of the Republic of South Africa (in
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| particular, section 33 as interpreted by the Constitutional Court) prevents legislation from

being interpreted in a manner whéreby the decision-maker is given unbridled discretion.
Thus, we advise that section 4(b) of the Businesses Act be read down so that the
discretionary powers contained in section 4(b) are interpreted and implemented cautiously
and hence in a constitutional manner. Such an interpretation would ensure that the rights
of'a_ffected parties, in this case the applicants for the business license, are protected and
upheld despite the appaient broad discretionary power given to the Licensing Authority.

Over and above the problems reléting to the broad discretionary powers when assessing

the suitability of the applicant, we are instructed that other factors have been considered,

- which appear to fall ouiside of the purview of the Businesses Act. We have been
- instructed that the Licensing Authority has rejected applications on the basis that the

proposed venue is close to schools or libraries (i.e. places frequented by children) and/or

that there would be strong public objection. However, the Businesses Act does not make

“provision for these kinds of considerations. Therefore, in the current dispensation, the

City risks legal .challenges that the City would be hardpressed in defending as such
decisions are unlawful and a court would set them aside. Such decisions are ultra vires

the Businesses Act and wouid constitute grounds for review as set out in section 6(2){e)(i)

- and (iii) of the Promotion of Administrative Justice Act. These sections state that it is a
- ground for review if the decision is taken for a reason not authorized by the empowering

prdvision; andior because irrelevant considerations were taken into account. It is
therefore important for the City to ensure that issues of public participation and suitability
of the location _of the venue are not taken into account as they are not currently relevant
and would render the decision reviewable.

This does not mean, however, that the issue of location could never be of importance.
Section 4(a=) rakes direct reference to the business having to ‘comply with a requirement
relating fo town planning’. We are instructed that the current zoning and fown planning
schemes make no provision for and do not set any requirements relating to the kinds of
businesses that may be éonducted in particular areas. Thus, if the City seeks to address
the suitability of the'_location of adult entertainment establishments it should do so via
amendments to its zoning and town planning schemes.

The issues of public participation and the views of the community are less obviously
catered for. While it will not be possible to establish and take info account the views of the
public in relation to individual applications because the Businesses Act makes no
provision for such participation, a more general public participation process may take

place when amending the zoning schemes.
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20,

Yours faithfully

o 7
Anocther avenue may be that the City, because it is responsible for ‘trading regulations' in
terms of Schedule 4 Part B to the Constitution, may pass a by-law that set certain

- requirements and procedures to be complied with that are in addition to those set out in

the Businesses Act. .The City has pfeviously been advised that the Businesses Act may
well ke unconstitutional to the extent that it.impinges on its powers in respect of functional
areas listed in Schedule 5 of the Constitution (see opinion of Adv E Fagan of 5 July 2001).
Similarly, the BuSinesses Act may well be trumped by a by-law that the City passes in
respect of trading regulations. It would be:in this process that the City could require both
issues of location and public opinion having to be considered in each application.

All three options mentioned in paragraphs 17, 18 and 19 above would need further legal

_ consideratibn_ should the City seek to pursue them. Kindly contact us should you have

any queries in respect of the above.

i

MALLINICKS INC

Per:

ACHMAT TOEFY / SHA'ISTA KAZEE



