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zeporrto:  MUNICIPAL PLANNING TRIBUNAL
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WARD &1: APFLICATION FOR ADMINISTRATIVE PENALTY 18 TERMS OF THE CIEY OF CAPE
TOWN MUNICIPAL PLANNING BY-LAW, 2015 (MPBLy: ERE 2377 OCEAN VIEW, 4
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3 BACKGROUND / SHE HISTORY S71A9

3.1 An application for ¢ temporary departuse 1o parmit a portion of the sebject
oroperty 1o be wsed for a liquor shop was refused by the then South Peninsuia
Subcouncil on 2010-02-23. The appicont then submilled an appeal in terms
of the Municipo Systems Act thal was declored invalid by the General
Appeals Committes Z00-11-12 os it wos received late. A subsequent appeal
to the Western Cape Government was abo declared inwalid. Council's final
nodificalion leter was ssued on 201H1-11-14

3.2 Armaoinlond use application for the liquor shop hos not vet been submilled.
4 SUMMARY OF APPLICANT'S MOTIVATHON

The applicant's maotivalion ies Annexre C) moy be summarised as follows:

. The owner wos under lhe impression that the appeot wos successtul
andt thorefore conlinuad o operafe.

. The owner was misled by the previous agent wio was deoling wath her
applicalion.

. The areq was previcusly zoned os informol Residentiol ond therelore
chid not require ¢ lond use applicafion,

. The Bauey shop hos been in opsration since #0171,

5 ASSESSMENT OF APPLICATICN

5.1 The adminisirative penolly i required for the 260m? portion of the properly
that s curently used os o Bguor shop. Mo land use approval has been
granted for this, The tguor shep is in conlravention of Hem 26 of the
Ceveloprnent Manogemeni Scheme.

5.2 in ferms of seclion 122[7)ib) of the MPBL, on adminisfrolive penally for the
lord use contravention moy not e more fhan 100% of the municipol
valuaiion of the grea thot is used uniowiully,

53  The municical volialion for the properly is R440 020 as per GVIGLES [see
Aninexure D

5.4 The moximum adminisirative penoily is colculabed oy follows:

R440 030.00 » 40m? = R133 333.33
198

55  An amounf which B not more thon R133 333.33 may be imposed as an
administrodive ponaity,

546 The folowing factors need to be considered when determining on
appropiicte adminkiralive penolly, s contemplated by sechon 122(8] of the
By-borwn

a} the nalure, duration, gravity and extent of the centraveniion
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. 740
palure - The nalure of the contravention relotes fo the use of a portion of the
proparly as o figuor shop thot is not permitted as of right in Single Residentfial
fone 2.
Duralion - According to ihe operater, the activity hos been operating on this
properdy since 2011, However, 1his dale is questioned os it was cleardy afready
in operation in 2010 when the previous applicalion wos being processed.
Furtharmore, the objector to Thal application stated in the objeclion that the
liquor shap had been operaling since “prior to 2008™. Thus The duration of fhe
contravenlion is long.
Gravily - The gravify of the conlravention is sefous. In this regord it must be
nofed thot Eauor shops can have o significont negative impact on
naighbowing properties, especialy when embedded o the heart of
residential areas s is the case in fhis insiance. In 1his regard it must be nofed
that there was an objection 10 the previous opplication for the liquor shop
from an adjocent property Owner,
Exleni — At &0, the extent of the coniravention is large, gspacialy
considedng the smalt property sive.

b) $he conduct of the person invelved in the contravention

The explonation of the applicant for her conduct is guestioned. The curent
ownar was the appicant in the previous opplication and all correspondence
wos referrad to her {ie she did not use an agent fo moke the opplication on
her behalf). s thus dilficult fo accept that she thought that that applicalion
wos approved and that her appeal wos successiul, Fuithermore, oller lhe
previous opplicalion haos  been finnlized, the owner contocied this
Deparlment and enguired os to whether of not The new Cape Town foning
Scheme ollowed her 10 operate a house shop as of aghl. This Deportment
sent her a lelter staling thalt this was not o permilled use [see Annexure E].

The unoulthorized conduct cannot be condoned.

¢} Whether the unlawiul conduct wos stopped
The unlawiul conduct hos not stopped.

d} Whether a person involved in the conhavention has previously
contravened by jhis By-Law or any other plosining law

As far as can be ascertained, the operotor hios not previously conlravened

this By-Lows of any other planning law,

5.7 in view of lhe abovermentioned considerafions. ond in particular the SEHOLS
gravity of the controveniion, the conduct of the owner, ond the itension
thal administralive penoliiss, in port of leost serve as o deferent, this
Department recommends that oh administrative penolly of R10 3000 be
impnsed.

[ REASOHNS FOR DECISION
Reasons for the recommended decision may be summarised as folows:

4.1 The use of the properfy for o Equor shop s unouthotized and confravenes
iterm 26 of fhe Development Mandgement scheme.
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the gravity of the confravanlion is*‘ge’%a‘%s} in this regord it must be noted fhat

&2
figuor shops coan hove o signilicant negative impact on neighboudng
oropeflies, especially when embaddead info the heort of residentiol areas as is
the case in lhis Instance,

63 The duralian of the confravendion is long.

4.4 Al £9md, the extent of the controvention is lorge, espedcially considering the
sl properdly size,

6.5 The conduct of the applicont connet be condoned. it is clear that the
current owner was well aware thol the Equor shop was not jowful and that her
previous appication was unsuccessio

&6  As far as can be ascertained, the owner of the properly hos not previously
condravenead the By-Law or any other planning low.,

7 RECOMMENDATON
in view of e gbove, it 8 recommended thoti:

a) An administralive penally in the amount of 810 G20.00 ke determined
iy terms of tection 129 of the Cify of Cope Town Municipat Flanping By-
Lasy, 2015 in respect of the 40m? unouthoniied liquor shop on B 2377
QOcean View,

ANNEXIRES

Artnexure A Locality plan

Annexure B Flan shipwing location of liguor shap

Arinexure C Applicant’s motivalion

Antnaxure D Municipal voiduation

Annexure E Leller to the owner dofed 2012-05-24

[

Section Head : Llond UIse Manugement

More F Holfo

Teino 02 444 7724

Date Z2019-05-133

(,ﬁj,&;\%wfﬁ
L

Dislrict Monager

Mome LE. Gonsalves

Tel no 02X 444 7720

Date 20190503

APT Beportd Termpioie - 8 dune 2017
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LECTHXRY G: FURTHER APPLICATION DETAN,
Hatuie of depanune S emenrgment f approval required: ? f}. 8

Buitdin g Lre ancepzchmant

Street To
Sirenl Toe
Corrmrion i)
Corrman Tor
CaTmaign

Eeperding permiscidls site coverage

Exceeding maximam perrchad floor ares

Exceeding rmaximom permitted Sear (zctor

Erceeding height restiction f permissible no. of stereys
Enctieding height rehiintion relsfed to walplate

Felaeatmn of window ard doar placement seiback reqiirement

Helzxation of gn-ste parkng flosding bay reguirements

Erevtion of secord £ additona! dwellng unt

Yok in Heriiane Pratecton Cveday Zone (please specify)

Crbhee (plesze specifyd

Administrative penalty

SECTION H: ALRASMISTRATIVE PENALTY
the foliowing &5 required faran app’;é-';a’r_:un for the detenmiretion of an administrstiie ﬁe rally rrade it berrog of section 42 {1] of the MFEL.

Give s dezedztion of (ke bzrnd uee ar butt

Pronidle the getentls) in inf of the property used for dhe urta w{u1 ute sitwily, and valawhil iniliding werk £ strocturels] that contlravens the |
MEEL findicate raients) on a bu¥ding plan f map S plan .F d}aﬂa‘s’ﬂ}

{Fyzs, provide he dete whei the aointy cesied

Browide the rrunicips! velestion of the el

Saztz youif defarmiration of the valze of the balding work £ structureds) and
enpiepsring work Lolswfilly carrizd ook, thetis s contraventfion of the MFEL. 1 B e T

MHote: Frovdde seppoerting docemeriatiog for your eterminaton.

Eepmlele RLTTONNE
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Page l of |

City of Cape Town

Usage Code Sull

Usage One dwalling residential

Area {Calcuiated) 198.01 m2

Total Value 440000

Valuation Year 20160701

iApproval Date 0000-06-60

{Registered Date 1999-09-27

iPurchase Date 1909-01-07

iPurchase Price 10000,0

Title Degd Number T77387/1989

Business Parther Nr 1000788783

iCwner Title Mrs.

iOwner Name SHAKIRAH CALLAGHAN

Cwner First Name SHAKIRAH

Language EN
tiner Postal Address 4 KINGFISHER STREET OUEAN VIEW 7975
ilﬂ Rumber S009280290086(5A Weniity Dog, expired}
iRatﬁ payer Nams SHAKIRAH CALLAGHAN
iRate payer Street Address [KINGFISHER STREET 4 OCEAN VIEW ZA
iRate payer Postal Addressid KINGFISHER STREET OUEAN VIEW 7975
key 352456

Physical Address 4 KINGFISHER STREET, GCEAN VIEW
iErf No 2377

hitnefiman carstown vy afsiandard/niannine sitlimi?eisible conralz=man content...

473,209
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Appsmation ot 163315

STRATEGY & PLANRNING

Cepartment: Piaaning & Builing Development Managemen!

24 May 2012 ‘ REGISTERED MAIL.

ks Shakirah Callaphan
4 Kingfigher Strest
Ocean View

7975

Dear Ks Callaghan
USE OF ERF 2377 OCEAN VIEW, 4 KINGEISHER STREET

Your recent nver—tha—duhntég_aniguiry into whether the use of the aboye-mertionsed properiy as a
tiquor shop can oocur in terms of the provisions of the informal Residenlial zone refers,

The provisions selating to informal  Residantial zone does atiow any occupier of a unit of
accommadation to uliize such unit for social, educational, religious, oeoupational of business

purposes subject to the following condilions:

(i} The domiinant use of the property shall remain residential.
i) The use concermed shall not be disturbing to neighbours, and
(iii} The use concemed shall not interfere with the amenity of the direct neighbourhood.

On 2010-09-23 fhe South Peninsula Subrounc! refused your applicalion for a temporary departure to
parmit a liguor shop, and ane of the teasons given was that “the proposat will detracl from the
residential amenity of the residential rnieighbouriicod™. # is thus clear that Councit does not consider

that the Eguor shop satislies conditions {it) and (i) above. As a result, you cannot use the provisions
of the Informal Résidenlial zone to claim that you have a right to use the property for a liquor shop.

Yours failhfully
{P. Hoffa)

for DIRECTOR: PLANNING & BUILDING DEVELOPMENT MANAGEMENT

cc Land Use Inspaclorate

THIS CITY WORKS FOR Y& £5 SIXEHD SISERENZELAWENA VEERDE STAD WERH AR SO




