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REPORT TO MUNICIPAL PLANNING TRIBUNAL

CASEID 70470303
CASE OFFICER A Solombela
CASE OFFICER PHONE NO 021 400 3455
GISTRICT Northem
REPCRT DATE Cctober 2019

TEM NO MPTNE23/11/19

WARD 21: APPLICATION FOR ADMINISTRATIVE PENALTY IN TERMS OF THE CITY OF CAPE
TOWN MUNICIPAL PLANNING BY-LAW, 2015 (MPBL) IN RESPECT OF ERF 1898 BELLVILLE, 8
RHEAZICHT ROAD

1 EXECUTIVE SUMMARY

Property description Erf 1898 Bellville
Property address 8 Rheazicht Road
Site extent 1522m?2

Current zoning

Single Residential {SR1)

Current land use

Dwelling house and outbuilding
(outbuilding is used for créche).

Overlay zone applicable

No

Submission date

30-09-2019

Subject to PHRA / SAHRA

N/a

Any unauthorised land use / building
work?

A Place of Instruction (créche) with
33 children is currently operating from
within a porfion of the exisiing
outbuilding of the property. The area
of transgression is the 27 children and
amounts to 117m2, [t must be noted
that the DMS permits é children as of
right.

Has owner applied for the
determination of an administrative
penalty

Yes

Has the City Manager applied 1o the
MPT for an order that a person who is
contravening the MPBL must pay an

administrative penalty in an amount

determined by the MPT

No

Has the City issued a demaolition
directive i.t.0 section 128 of the MPBL?
If yes, an administrative penalty may
not be applied for.

No

Has the City served a notice on the
owner or other person in respect of the

Yes, a compliance notice has been
served on 8 July 2019,
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unlawful land use or building work T80
which required the owner or other P
person fo apply for the determination
of an administrative penaity?

2 DECISION AUTHORITY
For decision by the Municipal Planning Tribunal
3 BACKGROUND / SITE HISTORY

3.1 The subject property is zoned Single Residential (SR1). The property is developed
with a dwelling house and an outbuilding (this outbuilding was originally a
second dwelling).

3.2 The applicant has indicated that unlawful activity (créche) on Erf 1898
commenced a year ago and is currently operating with 33 children. The DMS
permits @ maximum of 6 children as of right. Therefore, the coniravention is for 27
children and amounts to 117m2 The size of the outbuilding is approximately
117m? as indicated on applicant's motivation.

3.2 A land use application under case 70445498 for consent use to operate the
créche from the existing outbuilding is currently under consideration.

4 SUMMARY OF APPLICANT'S MOTIVATION

The applicant’s motivation of the proposal is attached as Annexure C and may
be summarised as follows:

» A créche is currently operating with 33 children.

e The outbuilding is 117m? an area that is use for créche.

» The operator resides on the property.

* No structural aiterafions are proposed to accommodate the créche. The

créche operates within the existing outbuilding.
« The staff consists of 1 qualified teacher and five (5} assistants.

The creche [outbuilding) comprises:
- Toddler class 1 {29m?)

- Toddler class 2{32m?)

- Babyclass 1 {11m?)

- Baby class 2(12m?)

- Nappy rcom with foilet and

- Store room.

5 ASSESSMENT OF APPLICATION

5.1 As indicated above, the land use coniravenes with the rules of the
Development Management Scheme.

5.2 In ferms of section 129(7) {a) of the By-Law, an administrative penalty for the

land use contraveniion may not be more than 100% of the municipal valuaiion
of the area that is used unlawfully.

1898 Bellville_ Adminisirative penalty Page 2 of 5



5.2.1

5.3

Administrative Penalty: Calculation 7487

Unauthorized land use
Note this amount has solely been determined on the basis of the size of the land
use contravention.

Total Municipal Value of property
Total area of property (m2)

x Tofal Unlawful Area (m?)=R

2745000

—_ =

1522 () * Total Unlawful Area (117m?) = R211 015
% 3% 5% 10%
R2110 | R6330 | R10550 | Re1 101

An amount which is not more than 100% may be imposed as an adminisirative
pendalty.

The following factors need to be considered when determining an appropriate
administrative penalty, as contemplated by section 129(8) of the By-Law:

The nature, duration, gravity and extent of the contravention

Nature:

The land use confravention relates fo the operation of a créche facility within
the existing outbuilding. The confravention is for 27 children and is considered
not to have negative impact on the area due to ifs size and location on the
comer of Rheazicht and Bill Bezuidenhout Road. The use is considered
compatible with the surrounding residential area.

The créche contravenes the land use in terms of the DMS as prior permission has
not been obtained. The necessary application has been submitted under case
70465498. The owner was unaware that the operation of a créche required an
approval.

Duration:

The applicant has indicated that the facility has been operational for almost ¢
year now and is currently operating with o fotal of 33 children. Due to the short
duration of the activity, the proposal is considered not to have a negative
impact on the area, as the use of the property will remain for residential.

Extent:

The extent of the coniravention {117m3? is considered reiatively small in
comparison with the size of the property (1522m?), the number of children being
27 is relafively a large number within the small scale classification of the Early
Childhood Development Land Use Policy (ECD).

1898 Bellvile_ Administrative penally Page 3of 6



Large scale vs small scale

T oo

T8

For the purposes of this policy, 35 children are considered to be an appropriate number to
differentiate between small- and large scale centres, Thus, centres with between 1 and 34
children are considered small scale facilities and those with 35 children or more constitute
farge scale centres. The assessment criteria in Table 1 are set out according to these two

broad categories.

2

The créche currently utilizes an outbuilding as indicated on the plan below.

. -I-suidaar;si.g“ Noordaansig
[ b
Existing main
Qutbuilding used /,, dwelling
for créche e

+ Eff 1598

Blrmshiaaredo Woang

rrure
.l wha Ooprrmia

Existing structure on the properiy

Gravity:

The gravity of the proposal is relatively not serious taking into consideration that

the main focus of the property still remains residential.

b) The conduct of the person involved in the coniravention

The applicant has submitted this application for an administrative penalty to
rectify the land use contravention. A land use application has been submiited

to land use department.
{c) Whether the unlawful conduct was stopped

The conduct has not been stopped.

(d) Whether a person involved in the contravention has previously contravened by

this By-Law or any other planning law

There is no concrete evidence confirming that the owner of the property has

previously confravened this By-Law or any other planning law.

5.3 In view of the above consideration, this department recommends that a minimal

administrative penally, of R2000 be imposed.

1898 Bellville_ Administrative pendclty
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6 REASONS FOR DECISION LA

[

5

Reasons for the recommended decision may be summarized as follows:

The fransgression is serious as vulnerable children are placed in a situation

that is not managed and monitored.

» The nature of the contravention is compatible with the area, Development
Managemeni Scheme permits Place of instruction {créche) as a consent
use. The use of the property will remain for residential use.

« Although a land use application has been submitted 1o rectify the unlawful

use, the owner has been operating without the relevant approval for almost

& year. This duration is considered minimail.

» The extent of the unauthorized use is considered a small scale considering
the size of the property.
» Asfar asit can be ascertained, the owner of the property has not previously

confravened this By-Law or any other planning law.

7 RECOMMENDATION
In view of the above, it is recommended that:
d) That an administrafive penalty in the amount of R2000 be determined in terms of
section 129 of the Cily of Cape Town Municipal Planning By-Law, 2015 in respect

of Erf 1898 for the land use coniravention and such penalty be approved in
terms of section 98 (b} of the said By-Law.

ANNEXURES
Annexure A Locality Plan

Annexure B Site development plan
Annexure C Applicant's motivation

BISAN

Section Head : Land Use Management Comment

Name Sean Van Rensburg

Tel no 021 444 1044

Date 74 AL A
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PLANNING AND BUILDING DEVELOPMENT MANAGEMENT

LOCALITY MAP ANNEXURE :
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Active Planning Solutions -

LIEFIELAND DAYCARE
MOTIVATIONAL MEMORANDUM

The application for the Determination of an

Administrative Penalty, Erf 1898, Bellville

% . e e —_—

LR

Pidicland

Date: August 2019 Ref: Erf 1898/Admin_Pen/APSv1

Cell: 078 528 9179 Registration no. B/8358/2016 Email: pierre@activepianning.co.za
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1. INTRODUCTION

This firm was instructed by Mrs Zelda Smith, the owner of erf 1898, Bellville io handle
the application for the Determination of an Administrative Penalty. The Power of
Aftorney is attached as Addendum 1.

2. BACKGROUND

There is currently an application for a Consent Use that was submitted with case
number 70465498, This application seeks to rectify the land use in terms of the
allowable consent use on the single residentially zoned erf 1898. A land use inspector
did however conduct a site visit while this application was in the process of being
submitted and it was found that the current use of the outbuilding (originally a
second dwelling) was in contravention of the City’s Municipal Planning byldaw of
2015 (see nofice attached as Addendum 4}. Subsequently this firm was instructed by
the owner to submit an application for the Determination of an Administrative
Penalty.

3. PURPOSE

It is the purpose of this memorandum to apply for the following:

. Q Determination of Administrative Penalty as contemplated in Section 129(1),
in ferms of Section 42{r} of the City of Cape Town Municipal Planning By-law of
2015

4, PROPERTY & TITLE DEED DETAILS
Registered erf 1898, Bellville

SIZE: 1522m?

OWNER: Lelda Smith

TILE DEED NO: 16314471998

BORDERS:

NORTH Erf 1897

SOUTH Erf 2230 {Open Space)

EAST Rheazicht road and erf 2231 {Open space)

Cell: 679 528 9179 Registration no, B/8358/2016 Email: pierre@activeplanning.co.za



Active Planning Solutions. 4+

WEST Erf 1899

T-DEED RESTRICTIONS; None

DIAGRAM NO: General Plan no. 6202/61

ZONING: Single Residential Zone 1: Convenfional
Housing

Title deed and diagram attached as Addendum 2 and 3 respectively.

5. LOCATION

Erf 1898, Bellville is situated along the Bill Bezuidenhout Avenue structuring corridor on
the fringe of the urban inner core designation as per the Meftropolitan Spatial
Development Framework. It is situated in the Ridgeworth residential neighbourhood
at no. 8 Rheazicht street {See qerial image location below). Locdlity Plan attached as
Plan 1.

¥ TWisteriaweg £
ey L Park o

Figure 1: Location
6. SURROUNDING LAND USE
Land use in the area is of a mixed use naiure especially to the south due to its

location along Bill Bezuidenhout Avenue. There are a number of on- residential uses in
the neighbourhoed in the form of a guest house and a Beauty Salon. The property is
sifuated in a fairly established neighbourhood as can be seen by the amount and

Cell: 079 528 9179 Registration no. B/8358/2016 Email: pierre@activeplanning.co.za



Active Planning Solutions - 494

age of frees in the areq. The erven in the area are on average £1000m? in size. A park
on erf 2231 with an area of approximately 4242mz is situated just to the east of the
subject property.
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Figure 2: Surrounding land use

Above is an indicafion of the number of non- residential related use that exist in the
Ridgeworth neighbourhood with self catering accomodation, a guesthouse, Beauty salon

being the most note worthy in terms of consent use activities

7. APPLICATION DETAILS

The purpose of this application is to:

) a Determination of Administrative Penally as contemplated in Section 129(1),
in ferms of Section 42{r) of the City of Cape Town Municipal Planning By-law of
2015

8.

LEGISLATIVE REQUIREMENTS

Due fo the unlawful use of the Single Residential Zone 1 property for créche purposes
the following is required in terms of the By- law in order to rectify the coniravention;
Section 129 Administrative penalfy
(1) A person who is in contravention of this By-Law, and who wishes fo rectify the
contravention in terms of section 130, may apply to the City for the determination of

Cell: 079 528 9179 Registration no. B/8358/2016

Email; pierre@activeplanning.co.za
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an administrative penalty if the City has not issued a demolition directive {in terms of
subsection 128} in respect of the land or building or part thereof concerned.

The following planning assessment principles related to current Policies to support the
sustainability and viability of the use of the property for créche purposes are

presented as motivation and mitigation of the desirability of the use.

a. Planning Policy

> The Northern District Plan

The above policy has the following guidelines with regards fo the neighbourhood of
Ridgeworth where the Liefieland créche is situated:

Ridgeworth and Kenridge are good qudlity neighbourhoods, which are accessible
via a number of abutting major roads and are well located in proximity to the Tyger
Valley Node. If is not the vision for these areas that the commercial precinct should
expand into these neighbourhoods (not now and not subsequent to the fimeframe
of this District Plan). The quality of these neighbourhoods, the close proximity thereof
fo employment and accessibility to social amenities necessitates the protection
thereof,

Business creep can easily threaten the integrity of these neighbourhoods and must
consequently be protected against such onslaughts. The provision of community
orientated business uses must be focused in existing nodal development and/or in
close proximity thereto.

The potential of specific intersections {for minor developments} and/or link roads
must, however, be acknowledged, but also managed through the preparation of
development plans fo provide proper guidance in the consideration of
development applications within these areas.

Only uses complementary to the residential environment (e.g. Doctor's practices,
créches, Pilates Studio, professional offices such as attorneys or accountants) can be
considered. Any changes to the buildings must be per guidelines developed to
ensure that the residential character of the structures generally be maintained. Only
off-street parking {to be screened by proper landscaping) should be considered,
and the extent and nature of any advertising be limited. It is recommended that the
residential component be maintained on the site in order to address the lack of

security during the evenings. It must be ensured that such residential component be

Cell: 079 528 9172 Regisiration no. B/8358/2016 Ermnail: pierre@activeplanning.co.za



Active Planning Solutions 1498

sensible and not merely g pretence to obtain approval for non-residential uses within

residential areas.

. Municipal Spatial Development Framework 2018 (MSDF)

Fundamental to the MSDF is ensuring spatial fransformation via dense and transit-
orientated growth and development supported by an efficient and available
fransport system. This policy motivates land use intensification based on transit-
orientated development (TOD). This implies a greater mix of residential and non-
residential land use (integration and diversification) by means of the increased use of
space both vertically and horizontally meaning densification.

The basis for growth management in the city is through four primary Spatial

transformation Areas namely:

. an Urban inner core

. Incremental Growth and Consolidation areas
. Discouraged Growth areas

. Critical Natural Asset areas

Erf 1898 falls within the Incremental Growth and Consolidation area according to the
MSDF Spatial Plan. These are areas where the City is committed to servicing existing
communities and where new development will be subject to infrastruciure capacity.
A further emphasis is also placed on the incremental intensification {density and
diversity) via subdivisions / second and third dwellings / consent uses and rezoning
within these areas. Connected, inward growth is also the most cost effective way of
reducing the social and economic costs of the current inefficient urban form. This
proposal for a créche fo be conducted from a second dwelling conversion will there

for support this incremental intensification initiative.

b, The conversion and development of a second dwelling on the Single
Residential zoned property for Créche purposes

See the Site Layout (Plan 2) and créche floor plan (Plan 3) layout below illustrating

the utilization of the outbuilding formerly used as a second dwelling {approved

building plan) as well as the use of the building’s interior for the purpose of a créche

in the form of the Liefieland day care facility.

Cell: 079 528 9179 Registration no. B/8358/2016 Email: pierre@activeplanning.co.za
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Figure 3: Site layout
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Figure 4: Créche Floor Plan
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The total floor area (117m?) of the building will be ufilized for educational and care
purposes. The staff consists of 1 {one) qualified teachers and 5 (five} assistants. The
creche currently accommodates 33 children, 20 babies and 13 toddlers, but it is
expected to grow due fo a huge demand in the area due to the housing growth
(new high density apartment developments on erven 2002 and 2003 in Mountain
View drive} and the development and expansion of the schools {(Eversdal Primary
and Holy Cross Primary} in the area. The manager / owner of Liefieland Créche
resides on the property in the main house.
Summarized Technical details;
Total floor area utilized for
Créche purposes: +117m?
Total floor area of classrooms £84m?
Remainder consists of:
. Two store rooms
. A Nappy room
. A bathroom / toilet
Please note that the total class room area allows for a total of 42 children according
to the Early Childhood Development guideiines.
See photos illustrating the elements supporting the unlawiul use of the property for

creche purposes as an intensified land use initiative.

N T ERIT T por o

View of the entrance 1o the property from inside the property
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Toddler class 1
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Baby class no. 1
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Fire evacuation plan
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Access vid Rhearzicht street

it is evident from the above that the conversion of the second dwelling on erf 1898 in
its entirety suited the ufilization of this building for créche purposes due to fact that
no exterior or interior alterations were necessary to create the opportunity for this
area to be used for this purpose. Despite this it is also clear ihat the building can
easily be converted back fo a residential dweliing as allowed by the current zoning.
This supports the current Consent Use application with case number 70465498 due to
the fact that no structural alterations were necessary fo convert the building for
Creche purposes.
The lafest Municipal account statement attached as Addendum § raies the value at
R2745000.00.
In adherence to Section 129(7) of the By law the following Administrative Penalty is
presented for consideration:
A 0% Administrative Penalty for illegal tand use is reguested due to the following
determination factors as per Section 129(8):
(q) the nature, duration, gravity and extent of the contravention;
The nature:
As mentioned in this report the nature of the unlawful land use is limited to the
use of the outbuilding (second awelling) for a day care accommodating 33
children. Adequate space exists on the premises for the parents to park in the
form of é allocated parking bays as per the Site Layout attached as
Addendum 2. Please note that my client was in the process of submitting the

appiication for Consent use to have this créche operating as a legal land use
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when the Land Use inspector served her with the compliance notice, This
Consent Use application is currently on the City’s system. The following

mitigation factors are offered for consideration of a 0% Adminisirative

Penalty:
. The daycare is a smail scale center and it is well run and maintained
. The facility offers no negative impact on the surrounding built area

from a planning perspective due to its scale

. The use of the facility is in line with the development Policies for the
areaq.
. The fact that the créche can be conducted in the outbuilding without

structural conversion means that the illegality is limited to the use.
. The Liefieland créche provides in a need for Pre- School education in
the area due to the rapidly growing nature of the Ridgeworth area.
The duration:
The Liefieland créche has been in business since December 2018.
Gravity:
The gravity is deemed low due to the professional manner the creche is
being managed and run. its clients are more than satisfied with the way their
children are treated as is clear from the social media (facebook]} posts.

&9 Evette Ludick Tannie Lomie is dic besteilt Baie dankbaar vir al jou
moeite en liefde ¢ »5

Like Reply 25w

Elzaan Clarke Hulle is net te pragtig. Dankie tannie Lomie vir als
W wat Jy vir ans kindertjies doen

Like Reply 25w Oi

The owner of the créche also has no plans to expand the créche to more
than 35 children as allowed by the floor space of the current building. This
means that the current low impact use will prevail without adding more
gravity in terms of additional children and parking requirements. The créche

will there for remain a small scale ECD centre.
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The Liefieland créche is deemed to be in compliance with the following
criteria supporting the ECD policy:

+ Promotion and safeguarding of the amenity and environmental quality of local areas where
ECD centres are located; and

¢ Promoting a responsible and sustainable approach to facilitating ECD centre establishment
and integration of these land uses into neighbourhoods, without detracting from these
areas.

due to iis scale and location on the ouiskirls of the Ridgeworth
neighbourhood.

(b} the conduct of the person involved in the coniravention;
The Liefieland Daycare cenire is deemed to be g respected small scale
business with well trained staff and personnel aiming fo serve the parents of
children in the immediate vicinity. The owner also confirmed that she is not in
the business to make money but to give decent care to the children. There is
also proof that some of the children in this daycare is being cared for without
compensation,

(c}) whether the unlawful conduct was stopped;
Due fo the Llefieland Daycare being a running business concern and
catering in the needs of approximately 33 children of which the parents rely
heavily on the existence of this facility it would be a social injustice and
economic suicide fo stop the use of the créche. Duly note that my client was
in the process of submitting a LUMS application to rectify the situation.

(d) whether a person involved in the contravention has previously contravened
this By-Law or a previous planning law.
The owner / operator of the Liefieland Daycare cenire is currently applying
for a Consent Use to adhere to the planning requirements as per the by law
Regulation. See corresponding application Case 70465498 to be presented

to the Planning Tribunal for consideration in conjunction with this application.,
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9. SUMMARY
This application for the Determination of an Administrative Penalty and the
penalty calculations presented for consideration will contribute to a mutual
sense of cooperation between the City of Cape Town Municipality and smaill
business enterprises in areas where it should be encouraged due to the Policy
support. In the case of the Liefieland Daycare centre it has a social upliftment
and educational purpose which is direly needed by the community and
needs to be supported by the Local Authority through the offering of a
muival and equal opportunity to rectify coniraventions by cooperating rather
than tfaking the social and economic opportunity away through harsh

penalties. It is therefore encouraged and recommended for approval.

Pierre Jordaan
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