CITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAD KAAPSTAD

2358

rRepORTTO: MUNICIPAL PLANNING TRIBUNAL
CASEID 70479569
CASE OFFICER K Fisher {C Jocobson)
CASE OFFICER PHONE NG 021 444 9535
DISTRICT Southemn

ITEM NO MPTSW32/1 1119 ‘ REPORT DATE 30/10/201%

WARD 73: APPLICATION FOR AN ADMINISTRATIVE PENALTY IN TERMS OF THE
CITY OF CAPE TOWN MUNICIPAL PLANNING BY-LAW, 2015 (MPBL): ERF 640

BERGVLIET, 86 DREYERSDAL ROAD

1 EXECUTIVE SUMMARY

Property description Erf 640 Bergvliet
Property address 86 Dreyersdal Road
Site extent 1062m?2

Current zoning

Single Residential Zone 1

Current land use

Dwelling house

Overlay zone applicable None
Submission daie 21/10/2019
Subject to PHRA / SAHRA No

Any unauthorised land use / building worke

Unauthorised verandah

Has owner applied for the determination of an administrative
penalty

Yes

Has the City Manager applied to the MPT for an order that ¢
person who is contravening the MPBL must pay an
administrative penally in an amount determined by the MPT,

No

Has the Cily issued a demolition directive i.t.o section 128 of
the MPBL? If yes, an administrative penalty may not be
applied for.

No

Has the City served a notice on the owner or other person in
respect of the unlawful land use or building work which
required the owner or other person to apply for the
determination of an administraiive penaliy?

No

2 DECISION AUTHORITY
For decision by the Municipal Planning Tribunal
3 BACKGROUND / SITE HISTORY

3.1

A building plan was submiited on 05/11/2018 for a verandah and a

garage. It was not cleared due to the fact that it triggered a land use
application that had not been applied for. The applicaiion was

subsequently closed.
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3.2 An application for a setback departure and relaxation of a restrictive
fitle deed condition (relafing to ihe setback from the 1.57m lateral
building line) was submitted on 15/03/2019. This application was
incomplete and sfill needs o be advertised.

4 SUMMARY OF APPLICANT'S MOTIVATION

The applicant’'s motivation is attached as Annexure C and may be
summarised as follows:

o The portion of the "patio” which coniravenes the MPBL is 17.02m? in
size.

¢ The building work was compleied about 1 year ago.

¢ The building work does not impact the neighbours or neighbourhood.

e The property owners did not know that a covered patio required
approved building plans and had they known they would have done
$0.

¢ Their coniractor did not advise them to submit building plans.

e The owners apoclogize for failing to submit plans for approval and
violating the MPBL.

» The owners have not been informed by any Council official that the
covered patio required building plan approval.

« The owners have not previously coniravened the MPBL or any other
planning law.

5 ASSESSMENT OF APPLICATION

5.1 The unauthorised verandah is in coniravention of ltem 22 of the
Development Management Scheme (DMS) which prescribes a 3m
common boundary building line. It also contravenes a title deed
condition {that prescribes a 1.57m lateral building line) that was
imposed in terms of the Townships Ordinance No 33 of 1934. As a result,
this title deed confraveniion is also a contravention of the MPBL.

5.2 In terms of section 129(7){a} of the By-Law, an administrafive penalty
for a building work contravention may not be more than 100% of the
value of the building, consiruction and engineering work unlawfully
carried ouft.

5.3 Based on the estimate provided by ithe owner {Annexure D), the value
of the area of the poriion of the verandah that contravenes the MPBL
is R51 060.00. It is not clear how this value was determined.

5.4  Using the table of building values attached fo the Standard Operating
Procedure for Administrative Penalties the value of the contravention is
calculated as follows:

17.02m2 x R1020 = R17 360.40

AP reporf 70479569 Page 20f 5



5.5

5.6

5.7

AP report 70479569

b)

2360

It would thus appear that the applicant’s value is more correct.

An amount which is not more than 100% of R51 060.00 may be imposed
as an adminisirative penalty.

The following factors need fo be considered when determining an
appropriate administrative penalty, as contemplaied by section 129(8)
of the By-Law:

The nature, duration, gravity and exient of the contravention:

Nature ~ The contravention relates to a verandah that is ordinarily
permitted in Single Residential Zone 1.

Duration — Although the applicant states that the building work
occurred about 1 year ago, when this was gqueried, the owner stated
that it was in fact constructed in December 2017, almost 2 years ago.
The duration of the contravention is thus relatively long.

Gravity - The gravity of the contravention is not serious as it is a low
structure at ground floor. However, the gravity is aggravated by the
fact that the verandah also contravenes a title deed condition.
Extent — At 217m?2, the extent of the confravention is relatfively small.

The conduct of the person involved in the confravention

The applicant states that the owner did not know that a building plan
was required for the verandah. This may well be correct, but ignorance
of the law is not an excuse for breaking the law.

In any event, the applicant was well aware of the coniravention when
submitting the building plan application in November 2018, yet it tock
the applicant unfil March 2019 to submit the required land use
application and untit October 2019 io submit the administrative penalty
applicaiion.

The applicant claimed that the confravention occurred only 1 year
ago, which was paiently false, and in the main application submitted
in March 2019, completed the sections of the application form stating
that there was no unauthorized building work and that the purpose of
the application was not to legalise a contravention of the MPBL. This
wdas patently incorrect.

In this regard it is important to note ihat Section 78 of the MPBL states:
(1) An applicant must ensure that —

(a) no misrepresentation is made to the City;

(b) the City is not misled;

(c} alt information furnished to the City is accurate; and

(d) the application does not omit any relevant information.
(2) A person who contravenes subsections (1)(a) or (1)(b) is guiity an offence and
upon conviction is liable to the penalties contemplated in sections 133(2) and 133(3).
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It is clear that the applicant/owner made a misrepreseniation 1o
Council and did not submit correct information. The conduct of the
applicani/owner cannot be condoned.

c) Whether the unlawiul conduct was stopped:
The unauthorised verandah is already fully consfructed and the
unlawful conduct has not stopped.

d) Whether a person involved in the contravention has previously
coniravened by this By-Law or any other planning law:
As far as can be ascerfained, the owner has now previously
contravened the MPBL or any other planning law.

5.8 In view of the above considerations, and particularly the conduct of
the owner, and that administrative penalties are intended, in part at
least, to serve as a deterrent, this Department recommends an
administrative penalty of RS 000.00 be imposed.

6 REASONS FOR DECISION

Reasons for the recommended decision may be summcrised as
follows:

6.1 The unauthorised verandah is in contravention of liem 22 of the
Development Managemeni Scheme as well as a title deed condition
that prescribes a 1.57m lateral building line.

6.2  The duraiion of the contravention is relatively long.

6.3 The exient of the contravention is relatively small.

6.4 The gravity of the contravention is not serious as it is a low siructure at
ground floor. However, the gravity is aggravated by the fact that the
verandah also contravenes a tifle deed condifion.

6.5 The applicant/owner made a misrepresentation to Council and did not
submit comrect information. The conduct of the applicant/owner
cannot be condoned.

6.6 As far as can be ascertained, the owner has now previously
contravened the MPBL or any other planning [aw.

7 RECOMMENDATION
In view of the above, ii is recommended thai:

a) That an administrative penalty in the amount of RS 000.00 be
determined in terms of seciion 129 of the Ciiy of Cape Town
Municipal Planning By-Law, 2015 in respect of Ef 640 Bergvliet
with regard to the unauthorised verandah as per the plan drawn
by K & J Honeyman Architeciural Designers with drawing number
3014AP/1001, dated September 2018.
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ANNEXURES

Annexure A
Annexure B
Annexure C
Annexure D
Annexure E
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Locality plan

Site Development Plan
Applicant's motivation
Costing

Title deed

Section Head :

Management

Land Use

Comment

Name P Hoffa

Telno 021 4447724

Date 2019-10-30

District Manager

Name U Gonsalves

Telno 021 4447720

Comment

Date 2019-10-31
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ANNEXURE C

& J HONEYMAN ¢ 1a

“u

ot
N
~J

To City of Cape Town 14 October 2019

Letter of Motivation: Administrative Penalty Application
Erf 640, 86 Dreyersdal Road, Bergvliet

{a) The building work that contravenes the Municipal Planning By-law is an area of 17.02 square meters
of the covered patio. The building work was completed about one year ago. The neighbours have
been not affected by the building work and it does not impact negatively on the neighbourhood or
surrounds.

{b) The owners of the property were unaware that erecting the roof to form a covered patio required
the submission and approval of building plans. They said that, had they known, they would have had
them drawn up and had them approved. They had investigated costs and a contractor gave his
input. At no time did he advise that a covered patio required building plans to be submitted to
council for erecting the roof. The owners apologise for not investigating whether plans were indeed
needed for the covered patio and hence, for the contravention of the by-law.

(c) During and after the building work had been completed, the owners were not notified by a building
inspector or any other council official that the work being carried out was unlawful.

(d} The owner has not previously contravened this by-law or a previous planning law.

ARCHITECTURAL DESIGN BUILDING PLANS COUNCIL APPROVAL

67 Edison Drive, Meadowridge Tel: (021) 713 3603 Fax: 0865871381 Email: justin@lkjhoneyman.co.za
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ANMEXURE [
z

2369

Erf 640, Bergvliet, 86 Dreyersdal Road

Area of covered patio in contravention of MPBL:

Cost of building: R3 000 p/m2

L

14 October 2019

17.02 metres squared

Value of building work in contravention of the MPBL: 17.02m x R3 000=

Total:

R51 060
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DEED OF TRANSFER
py BE IT HEREBY MADE KNOWN THAT
} MICHAEL GORDON LUTHER WILKEN

appeared before me, REGISTRAR OF DEEDS at Cape Town, the said appearer being
duly authorised thereto by a Power of Attorney which said Power of Attorney was

signed at Tokai 19 July 2012 granted to him by

1. The Executor in the Estate Late
MARGARET GLORIA DE KOCK ; P e
Number 8023/2011 ; o

2 COLIN NYDAHL DE KOCK
ldentity Number 360921 5053 088

Unmarried

GhostConvey 14.7,14.8
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And the appearer declared that his said principal had, on 25 June 2012. truly and

legally sold by Private Treaty, and that he, the said Appearer, in his capacity aforesaid,
did, by virtue of these presents, cede and transfer to and on behalf of:

1. SANDRA LOUISE SMITH
identity Number 761222 0206 085
Married out of community of property

2. TREVOR FREDERICK SMITH
Identity Number 880303 5142 082
Married out of community of property

their Heirs, Executors, Administrators or Assigns, in full and free property

ERF 640 BERGVLIET
,ﬂ, Situate in the City of Cape Town
Cape Division i
PROVINCE OF THE WESTERN CAPE ! IN-THE-SP-OF-CAPE-TOWN-CARE

=

IN EXTENT 1062 (ONE THOUSAND AND SIXTY TWO) SQUARE METRES

FIRST TRANSFERRED by Deed of Transfer No, T3255/1961 with Diagram SG. No.
12465/1954 relating thereto and held by Deed of Transfer No. T92884/2002.

A, SUBJECT to the conditions referred to in the Certificate of Uniform Title No.
8786/1952.

B. NOT SUBJECT to condition B on page 2 of Deed of Transfer No.
T92884/2002, by vinue of Section 53 of the Mining Titles Registration
Admendment Act 24 of 2003.

C. SUBJECT FURTHER to the following conditions contained in Ceed of Transfer
No. T3255/1961 imposed by the Administrator of the Cape of Good Hope when
approving of the establishment of the said Township;

i, any words and expressions used in the following canditions shall have
the same meaning as may have been assigned to them by the
regulations published under Provincial Administration Notice No. 401
dated 17" October 1935, and in the memorandum which accompanied
the said regulations.

ii. The owner of this erf shall without compensation, be obliged to allow
electricity and water mains and the sewage and drainage including
stormwater of any other erf or erven within or without this Township to
be conveyed across this erf if deemed necessary by the Locai Authority,
and in such manner and position as may from time to time be
reascnably required. This shall include the right of access to the erf at
any reasonable time in order to construct, maintain, alter, remove or

e

GhoastConvey 14.1.14.8
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e
inspect any sewer, manhole, chénﬁe}.?coonduit or other works pertaining
thereto.

The owner of this erf shall be obliged, without compensation, to receive
such material or permit such excavation on the erf as may be required to
aliow use of the full width of the sireet and provide a safe and proper
slope to its bank owing to difference between the levels of the street, as
finally constructed, and the erf, unless he elects to build retaining walls
to the satisfaction of and within a period to be determined by the Local
Authority.

No septic tank shall be erected on this erf.

This erf shall be subject to the following further conditions, provided
especiaily that where in the opinion of the Administrator after
consultatien with the Townships Board and Local Authority, it is
expedient that the restriction in any such condition should at any time be
suspended or relaxed, he may authorise the necessary suspension or
relaxation subject to compliance with such conditions as he may
impose:

a. it may not be subdivided:

b, it shall be used only for the purpose of erecting thereon one
dwelling together with such outbuildings as are ordinarily
required o be used therewith:

c. not more than half the area thereof shalt be built upon

d. no building or structure or any portion thereof, except boundary
walls and fences, shall be erected nearer than 4.72 metres to the
street line which forms a boundary of this erf, nor within 3,15
metres to the rear of 1,57 metres of the Jateral boundary
common to any adjoining erf, provided that the consent of the
Local Authority, an outbuilding not exceeding 3,15 metres in
height, measured from the floor to the wall plate, and a portion of
which will be used for human habitation, may be erected within
the above prescribed rear space. On consolidation of any two or
more erven, this condition shall apply to the consolidated area
as one erf,

e. In the event of provisions of a Town Ptanning Scheme being
made applicable to his erf, which provisions are more restrictive
than the provisions contained in the above, then the conditions
of such Scheme shall appiy.

D. SUBJECT FURTHER to the following conditions contained in Deed of Transfer
No. T3255/1961 imposed by the Divisional Council of the Cape with the
approval of the Administrator in favour of itself and ts successors in title, as
owners of the remainder of the said Township by Certificate of Uniform Title No.
8786 dated 6" June 1952:-

1.

'\i;

The erection of the dwelling house and buildings must be completed
within two years from the date of signing of this Agreement. Should the
said house not be completed within two years of the date of signing of

_‘-’_—____4___\*‘“_‘__--......—-3
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this Agreement then and in such case the Councit at such time as it may

consider most suitable shall, after giving the Buyer 14 days notice of its
intention to do so, be empowered to either

a sell the plot together with any buildings or erections thereon
either by private treaty or public auction at such price and
subject to such conditions as the Council may consider proper
and withou reference to or consulling the Buyer. In such case
the Council shall receive the purchase price and after deduction
of any unpaid portion of the purchase price for the lot and all
expense to which the Councii may have been put in connection
with the sale, pay the belance if any to the extent or the original
cost to the owner, and retain the excess if any, or be entitled to

b re-transfer the plot to itself. If prior to such re-transfer the Buyer
shall have erected any buildings or other structures on the plot,
the Council may either require these to be removed by the Buyer
at his own cost or may accept them as part of the plot in which
case the Council shall pay the Buyer such amount as may be
agreed upon in respecl thereof or failing agreement as may be
decided by arbitration.

When such building shall have been erected and shall subsequently by partly or wholly
destroyed, the dwelling shall within a period of three years calculated form the date of
destruction, be restored or re-erected as the case may be to its original or greater
vaiuation as stipulated in condition 2 of this Agreement,

In case such a dwelling is not restored or re-erected as aforeasid, the liquidated
damage equal to the annuai rates which would have been leviable on the basis of such
valuation shall be payable to the Council in additon to the rates levied on the valuation
of the ground on the 15" March, each year, until such dwelling is restored to the
satisfaction of the Council.

A Certiicate by the Council's Consulting Architect of the non-completion of the house
shall be sufficient proof that the abligations required under this Clause have not been
complied with.

2. The house to be erected by the Buyer on this piot must not cost less than and
must not be of less value than R4 800,00 exclusive of the land.

3. The dwelling to be erected on the plot shall be in keeping with the type of
architecture of other houses in the Bergvieit Township and the plans,
elevations or specifications thereof shali be prepared by a registered Architect
and shall be submitted to the Council for approval and the Council may in its
sole discretion either approve or disapprove of such plans, and if approved, no
alterations in the plans, elevations or specifications shall be made without the
consent in writing from the Council. The location of the building on the site must
also be approved by the Council,

4, All buildings, alterations to or additions to existing buildings on the plot must be
constructed according to the Council's Building Regulations as amended from
time to time.

5, The buyer shall be responsible at his own cost for fencing the plot where not

already fenced and shall not commence the erection of any fences until the
Council has approved of the type and design thereof.

_,.4-:::‘:—-.—#-"
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12.
13.

14,

15,

16.
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The Council reserves the right to transmit electric current over the plot and
where ncessary to erect a standard strut or stay on the plot, the Council also
reserves the right to tay and maintain electric and telephone cables and pipes
under the plot for gas, drainge and storwmater and to close and divert lo other
purposes any roads and open spcaces shown on the genral plan of the
Bergvliet Township, all without compensation.

The Buyer shall not commence building operations untit he has received the
written approval of the Council for his plans, elevations and specifications and
in the event of a breach of Clauses 3.4 and 5, the Council have the right to
interdict the Buyer from proceeding with the building operations and shall have
the option to invoke the remedies provided in clause 1 of this Agreement.

In the event of the Buyer having committed a breach of clause 8 and 9 the
Council shall, after giving the Buyer 14 days notice of its intention to do so, be
empowered to sell the said plot hereinbefore mentioned together with any
building or erections thereon either by private treaty or public auction at such
price and subject to such conditions as the Council may consider proper and
without reference to or consulting the Buyer and to receive the purchase price
thereof and after deduction of any unpaid portion of the purchase price of the
plot and all expense o which the Council may have been putin connecttion with
the sale, to pay the balance if any to the exent of the original cost to the Buyer
and retain the excess if any,

The Buyer shall not have the right to open, or allow to cause to be opened and
carried on thereen, any canteen, hotel, restaurant or any other place for the sale
of wine, beer or spirituous liquor, or any shop or business place whatsoever.

The Buyer or any tenant or occupier of the plot shalt not do or suffer to be done
on such property anything which in the opinion of the Council is noisome.
injurious or objectionable, or a public or private nuisance or a source of damage
or disturbance to the owners, tenants or occupiers of other plots in the
neighbourhood of the said plot, Private gardens and allotments shall be kept in
such state as not to be a nuisance or annoyance to persons using the
neighbourhood or to neighbours. If any Buyer, a tenant or occupier of the said
plot shall by act or omission commit a breach of this clause, the Council may
give him or them notice to make goad such breach within a time specified on
such notice or upon his or their failure so to do the Council or any person
authorised by the Council may enter upon the plot and take such steps 1o abate
such nuisances as he may deem fit and may recover the cost involved in so
doing from person upon whom such notice has been served.

The Buyer shall not, without the consent in writing if the Councll, use the said
plot or any buildings erected or to be placed thereon, for the purpose of
advertising or display or permit to be displayed thereon any advertisement.
Such consent of given, may be withdrawn by the council at any time in which
event the Buyer shall remove or discontinue the use of such advertisement.

T
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The aforegoing provisions 13,14 and 15 are imposed for the benefit of any may
be enforced by the Council or any owner of any plot within the Bergviiet
Township originally registered in the name of the Council.

Should the Buyer at any time commit a breach of any of the conditions of this
Agreement, the provisions of Clause 11 shall apply and the Council may at its
option invoke such provisions.

The term “Buyer” in foregoing conditions shall include the transferee and his

successors-in-title. The Agreement referred to above is the Deed of Sale dated
11 January 1961,

S T
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WHEREFORE the said Appearer, rencuncing all right and title which the said
1. Estate Late MARGARET GLORIA DE KOCK
2, COLIN NYDAHL DE KOCK, Unmarried

heretofore had to the premises, did in consequence also acknowledge them to be
entirely dispossessed of, and disentitled to the same, and that by virtue of these
presents, the said

1. SANDRA LOUISE SMITH, Married as aforesaid
2. TREVOR FREDERICK SMITH, Married as aforesaid

their Heirs, Executors, Administrators or Assigns, now are and henceforth shall be
entitled thereto, conformably to local custom, the State, however reserving its rights,
and finally acknowledging the purchase price to be the sum of R2 400 000,00 (TWO
MILLICN FOUR HUNDRED THOUSAND RAND).

IN WITNESS WHEREOQF, | the said Registrar, together with the Appearer, have
subscribed {o these presents, and have caused the Seal of Office to be affixed thereto.

THUS DONE and EXECUTED at the Office of the REGISTRAR OF DEEDS at Cape

Town on =222
11FEB 2013

T A

a.q.

my presence

REGISTRAR OF DEEDS

T
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