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CITY OF CAPE TOWN
ISIXEKC SASEKAPA
STAD KAAPSTAD

(A

9

REPORTTO: MUNICIPAL PLANNING TRIBUNAL
ITEM NO MPTSW35/07/19

WARD 58: APPLICATION FOR DELETION OF A TITLE DEED CONDITION, DELETION
OF A CONDITION OF AN EXISTING APPROVAL AND DEPARTURES IN TERMS OF THE
CAPE TOWN MUNICIPAL PLANNING BY-LAW, 2015: ERF 98281 CAPE TOWN AT
RONDEBOSCH, 15 ROVER ROAD

| 70442290

#1 N Floris
021 444 9540
Southern
58
5 Cottle
2019-06-27

1. EXECUTIVE SUMMARY

Property desciiption . .~....":" | Erf 98281 Cape Town af Rondebosch
15 Rover Road

Deletion of o condition from tifle deed T85670/2006, as set
out in Annexure A, relating to building line setbacks.
Deletion a condition of an existing approval imposed in
terms of the Townships Ordinance No 33 of 1934, as set
out in Annexure A, relating to building line setbacks.
Departures  from the Development Management
Scheme [DMS), as set cut in Annexure A, relating to the
street boundary setback and ithe minimum width of the
carmageway crossing.

This is in order fo permit a garage on the properiy as per
the Site Development Plans (SDPs) atiached as Annexure
C

744m?2

.| Single Residential Zone 1

Dwelling house

None

None

No objections were received.,

Recommendéd

AR

2, BACKGROUND FACTS

2.1 In 2017, a depariure application for additions to the main dwelling house within
the common boundary setback was approved by a delegated official.
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2.2

2.3

2.4

2.5

3.1.

740

An applicaiion for deletion of a restrictive title deed condition, deletion of
existing approval imposed in ferms of the Townships Ordinance No 33 of 1934
and departures was submitted on 2018-09-11. The application was incomplete
and closed on 2018-11-21 without it having been advertised.

A depariure to permit the garage to be setback Om in lisu of 3m from the
eastern common boundary was applied for and advertised. It must be noted,
however, that this departure is not necessary. However, a departure to permit
the combined carriageway crossing to have a minimum widih of 4.8m in lieu
of Sm was not included as part of this application. It was only after advertising
that this departure was applied for. As this departure is very minor and has no
impact on the surrounding properties, it is not necessary to re-advertise this
application. In this regard it must be noted that Section 82(2) of the MPBL siates
that a "nofice must be served on a person whose rights or legitimate
expectations are materially and adversely affected if the application is
approved", which is not the case in this instance.

One objection was received that was subsequently withdrawn.

As there were no objections 1o this application, the Municipal Planning Tricunal
only has the delegation io make o decision on the component of the
application relating to deletion of the restrictive fitle deed condition. Once o
decision on this component has been made, a decision on the deletion of o
condition of an existing approval imposed in terms of the Townships Ordinance
No 33 of 1934 and the depariures will be made by a delegated official.

SUMMARY OF APPLICANT'S MOTIVATION

The applicant’s moftivation of the proposed development (see Annexure D)
may be summarised as follows:

The proposal complies with the Provincial Spatial Development Framework, the
Municipal Spatial Development Framework and the Southern District Plan.

The impact on the existing rights of the township is far outweighed by the need
for secure access provided by a garage.

The proposal will benefit the owners and increase the resale value of their
property.

The proposal is considered nomal and typical in terms of residential
development.

The proposal is compatible with the surrounding uses.

There will be no impact on exiernal engineering services.

There will be no impact on safety, health and welloeing of the surrounding
community.

The building work will not cause any inconvenience.

There will be no impact on heritage and the biophysical environment.

There will be very limited impact on the existing fraffic, pedestrian access to the
subject property and other transported related considerations.

No conditions are necessary to be imposed.

The application complies with the general requirements of Section 39(5) of the
Land Use Planning Act.
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+ The application complies with the general requirements of Section 47(2) of the
Spatial Planning and Land Use Management Act.

» The ftitle deed condition and condition of township approval are both
outdated and redundant.

¢ The subject property and the surrounding area is governed by the provisions of
the Development Management Scheme.

4, PUBLIC PARTICIPATION

Dates /. Comment:
2019-04-05
2019-04-03
2019-04-03

2019-04-02

2019-04-05
No objections {An objection
received was subsequentiy
withdrawn.)

.| Ward Coundillor résponse. 1

Summary of objections received
4.1. N/A

Summary of applicant's response to public participation
4.2. N/A

5. BACKGROUND TO PROPOSAL

Description of the area / surrounding iand uses

5.1 The subject property is located in an area which can be described as being a
middle-income, low density, suburban, residential area. The surrounding
properties typically contain detached single and double storey dwelling
houses on large sized properties and well landscaped gardens with irees. The
area is also characterized by the busy nature of Kromboom and Milner Roads,
and the M5 freeway.

Zoning
3.2 Ascan be seen from Annexure B, the subject property and all the surrounding
properties are zoned Single Residential Zone 1.

Propeny descriplion
2.3 The subject property is developed with a double storey dwelling house and @
pool, and has a few frees.

Proposed development
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5.4

6.1

6.1.1.

® —

6.1.2.

6.2.

6.2.1.

6.2.2.

742

The proposal is to permit ¢ double garage on the property as per the Site
Development Plans (SDPs) attached as Annexure C. This requires the following
applications:

Deletion of a condition from title deed T85670/20064, as set out in Annexure A,
relating to building line setbacks.

Deletfion o condifion of an existing approval imposed in terms of the Townships
Ordinance No 33 of 1934, as set out in Annexure A, relating fo building line
setbacks.

Departures from the Development Management Scheme (DMS), as set out in
Annexure A, relating to sireet and the minimum width of the cariageway
crossing.

PROPOSAL ASSESSMENT
Consideration of criteria in terms of Section 99(1):

Compliance with the requirements of the MPBL:

The application complies with the basic requirements of the MPBL.

As there is no unauthorised land use or building work related to this application,
no adminisrative penalty is required.

Compliance or consistence with the municipal spatial development
framework:

The application is not inconsistent with the Municipal Spatial Development
Framework. The property is [ocated in an area designated as an “urban inner
core”,

. Consideration in terms of Section 99(3) of the desirability of the following

criteria:
For the reasens given in Section 6.2.4 below, this Department is of the opinion
that the proposal is desirable,

. Would approval of the application have the effect of granting the property

the development rules of the next subzone within a zone?
N/A

I am satiisfied that the decision making criteria in Section 99(1) have been
complied with.

| am satisfied that the considerafions in Section 99(3) have been assessed and
that the proposed land use is desirable,

Consideration of criteria in terms of Seclion 99(2):

Any applicable spatial development framework:

The proposal is not inconsistent with the Municipal Spatial Development
Framework for the reasons given in Section 6.1.2 above.

The proposalis not inconsistent with the Southern District Plan. The property is in
an area designated as urban development.

Relevant criteria contemplated in the DMS:
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6.2.3. Applicable policy or strategy approved by the City to guide decision making
» The proposal indirectly supports the Economic Growth Strategy.

6.2.4. Consideration in terms of Section 99(3) of the extent of desirability of the
following criteria:

a. Socic-ecaonomic impact: The proposal will have a small positive socio-
economic impact in terms of resuliing in additional investment on the property
and creating employment opportunities during construction.

b. Compatibility with surrounding uses:

The proposal is compatible with the surrounding uses.

The proposal will not have a significant impact on the streetscape and will not

impact on the character of the area as structures on or close 1o the street

boundary are nof uncommon in the areaq.

¢ The height of the proposed garage is relatively modest and it will not dominate
the streetscape.

c. Impact on the external engineering services: The proposal will not have a
negative impact on engineering services.

d. Impact on safety, health and wellbeing of the surrounding community: The
proposal will not impact on the safety, heaith or wellbeing of neighbours.

e. Impact on heritage: There will be no negative impact on heritage. Although
the dwelling house exceeds 60 years of age, the proposed garage will not be
attached to the dwelling house and thus no permit from Heritage Westemn
Cape is required.

f. lmpact on the biophysical environment: The proposal will not have a significant
impact on the biophysical environment. The property is already developed
and is not environmentally sensitive. No trees of significance will be affected.

g. Iransport considerations: The proposal will not have an impact on transport.
The existing camageway crossing will be used, albeit widened. The magnitude
of the cariageway crossing departure is very small. The application was
assessed by the Transport Planning Department which has no objection {see
Annexure |}.

h. Mifigating conditions: None are required.

6.2.5. Impact on existing rights:

* The proposdl will not impact significantly on existing rights.

+ The depariures applied for are mitigated by the fact that properties in the area
also contoin garage and carports on or close to the sireet and common
boundary which is nof uncommon.

The magnitude of the carriageway crossing departure is very small.
The proposal complies with the 50% built upon area in the title deed.

* The fitle deed conditions are not meant to be inflexible. For example, the

preamble in Condilion 8.1 refers to amendment or alteration of the conditions.

6.2.6 Other considerations prescribed in relevant national or provincial legislation:
» The proposal complies with the principles set out in Section 59 of the Land Use
Planning Act and Section 7 of the Spatial Planning and Land Use Management
Act.
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6.3

6.3.1

6.3.2

6.3.3

6.3.4

6.3.5

6.3.6

6.3.7

744

| am satisfied that the decision making criteria in Section $9(2) have been
complied with.

Assessment of the deletion of restrictive title deed conditions:

When the township {Twyford) that resulted in the creation of the subject
properties was approved circa 1937 (see the General Plan in Annexure. G), the
Adminisirator of the Province of the Cape of Good Hope imposed conditions
relating 1o the use, no more than 1 dwelling on an erf, built upon area, building
line setbacks and subdivision.

At the time zoning schemes did not exist and thus tifle deed restrictions were
the method used to achieve a particular look and feel of an areaq, in order to
set the development parameters and uses permiited on the erf. These
conditions, when read together, created a particular relatively low density,
suburban, residential character.

Subsequent to the creation of the township, zoning schemes were established
to regulate land use development and character within Cape Town. These
changes promote a different development form to those as were originally set
out in the ared's title deeds. These issues are discussed within this report as well
as expanded upon below.

It is noted that this character has, to a limited extent, begun to change with
structures on or close to boundaries not being uncommon in the relevant
Township.

The applicant has applied to remove the title deed condition related to the
street and common boundary setbacks, as set out in Annexure A

When assessing whether or not to uplift this restriction, the decision maker must
have regard to the provisions in the MPBL, section 39(5]) of LUPA and, where
relevant, section 47 of SPLUMA.

With regard 1o the assessment of the deletion of the restrictive title deed
condition, the following comments need to be made in relation to the decision
criteria as sef out in the Land Use Planning Act, No. 3 of 2014:

The financial or other value of the rights in terms of the restrictive condition
enjoyed by a person or entity, irespective of whether these rights are personal
or vest in the person as the owner of a dominant tenement:

The applicani has not provided any proper explanation or evidence regarding
the financial value of the restrictive condition, but has stated that the proposal
will not have a financial impact.

Given that other areas with a similar character and similar property values do
not have this title deed condition, it can be argued that this condition has
limited value.

However, given the absence of substanfialion, not much weight can be
attached to this consideration.

NPT Repon-Template =8J0re 2017 Page 6 of 10
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{v)

(Vi)

6.3.8

6.3.9

745

The personal benefits which accrue to the holder of rights in terms of the
restrictive condition:

The personal benefits of both restictive condifions to the holder of rights relate
to the character of the areq, which is also protected by the development rules
contained in the DMS.

The personal benefits which will accrue to the person seeking the removal,
suspension or amendment of the restrictive condition if it is removed,
suspended or amended:

The proposal will enable the owner to efficiently develop his/her property and
provide more secure parking for the owner's vehicles, with substantial personal
benefits.

The social benefit of the restrictive condition remaining in place in its existing
form:

"Social” is defined as “of relating to society and its organisations”. Thus the
question is, what is the benefit of the right fo society? “Society” comprises the
neighbours, the township, the local residents and the broader society.

Should the conditions nof be deleted the status quo within the area will remain.
This Department is of the opinion that retaining the title deed condition will be
of no social benefit.

It must be reiterated that the title deed condition was imposed in an era before
zZoning schemes came into being.

The social benefit of the removdl, suspension or amendment of the restrictive
condition:

There are minor social benefits in deleting the condition in that it will facilitate
investment in the property that will have positive knock-on impacts on the
surrounding properties, and as it will facilitate improved security.

Whether the removal, suspension or amendment of the restrictive condition wil
completely remove all rights enjoyed by the beneficiary or only some of those
rights:

The deletion of the condition will not completely remove the rights enjoyed by
the beneficiaries. There will still be confrols in the DMS that will ensure that
development occurs in terms of the setbacks stated in the development rules.

With regard io the decision criteria as set out in Section 47 of the Spatial
Planning and Land Use Management Act, No. 16 of 2013, due regard has been
had 1o the respective rights of those affected in the assessment above of the
factors relating to the criteria in Section 39 of LUPA.

The deletion of the restrictive condition will not amount to arbitrary deprivation
of property as set out in section 25(1) of the Constitution. The deletion of the
relevant condition will not be considered a deprivation of property.

3.6.10 The personal benefits conferred by the tifle deed condition on the owners in

the township must be weighed up against the wider social benefit of deleting
the restiictive condition and the benefit fo the applicant. There are substantial
benefits to the owner of the property for deleting the restriction. The adverse
effect on the owners in the township are not substantial and there is no
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evidence of financial impact. To the extent that there is such an impact, it is
outweighed by the social benefits/public benefits for the reasons set out
above.

| am satisfied that regard has been had io the decision making criteria in
Section 39(5) of the LUPA and Section 47 of SPLUMA.

REASONS FOR DECISION
Reasons for the recommended decision for approval relaling to the

application for the deletion of a restrictive fitle deed condition may be
summarised ¢s follows:

1. The proposal is compatible with the surrounding land uses in which there are

numerous similar garages.

. The proposal will not have a negative impact on neighbouring properties.
. The proposal will have no negative impact on the streetscape.
. The proposal is not inconsistent with the Southern District Pian and the Municipal

Spatial Development Framework.

The proposal will have a positive socio-economic impact.

There will be no negative impact on heritage.

The proposal not have a significant impact on the biophysical environment.
The proposal will not have a negligible impact on fransport.

The proposal is desirable and does not impact significantly on existing rights.

.The deletfion of the tifle deed condition has been assessed in terms of the

factors in the Municipal Planning By-Law 2015, the Land Use Planning Act 2014,
and the Spatial Planning and Land Use Management Act, 2013, as explained
in the assessment above.

Reasons for the recommended decision for approval relaiing to the
application for the deletion of a condition of an existing approval and
depariures may be summarised as follows:

The proposal is compatible with the surrounding land uses in which there are
numerous similar garages.

The proposal will not have a negative impact on neighbouring properties.

The proposal will have no negative impact on the streeiscape.

The proposalis not inconsistent with the Southern District Plan and the Municipal
Spatial Development Framework.

The proposal will have a positive socic-economic impact.

There will be no negative impact on heritage.

The proposal not have a significant impact on the biophysical environment.
The proposal will not have a negligible impact on transport.

The proposal is desirable and does not impact significantly on existing rights.

RECOMMENDATION
In view of the above, it is recommended that:

For decision by MPT:
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8.1  The application for deletion of a restrictive title deed condition, as set out in
Annexure A, for Erf 98281 Cape Town af Rondebosch, be approved in ferms of
Section 98(b) of the Municipal Planning By-Law, 2015.

For decision by a delegated official:

8.2  The application for deletion of a condition of an existing approval, as set out in
Annexure A, for Erf 98281 Cape Town at Rondebosch, be approved in terms of
Section 98(b} of the Municipal Planning By-Law, 2015.

8.3 The application for departures, as set out in Annexure A, for &f 98281 Cape
Town af Rondebosch, be approved in terms of Section 98(b} of the Municipal
Planning By-Law, 2015.

Locdlity plan / public participation map

ANNEXURES

Annexure A Application details
Annexure B

Annexure C Site Development Plan
Annexure D Applicant’s motivation
Annexure E Title deed

Annexure F Conveyancer's cerlificate
Annexure G General Plan

Annexure H Bondholder’s consent
Annexure | Branch comment

U

Registered Planner

Name: P Hoffa

S

Section Head
Name: Pierre Hoffa
Tel no: 021 444 7724

Daie: 2019-06-27

SACPLAN NO: Af2197/2015

District Manager
Name: Ossie Gonsalves
Tel no: 021 444 7720

Date: 2019-06-28
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ANNEXURE A

In this annexure:

“City" means the City of Cape Town

“The owner" means the registered owner of the property

"The property" means Erf $8281 Cape Town af Rondebosch, 15 Rover Road

“Bylaw" and “Development Management Scheme” has the meaning assigned
thereto by the City of Cape Town Municipal Pianning Bylaw, 2015 {as amended)
“ltem” refers to the relevant section in the Development Management Scheme

CASE ID: 704422%0

The depariures are linked to the plans drawn by Louisewileman Architecture and
Interior Design CC with drawing numbers One/1 and Two/1 both Revision 1 and both
dated 2018-11-07.

1. APPLICATIONS GRANTED IN TERMS OF SECTION 98 (b) OF THE BYLAW

1.1 Deletion of title deed condition:

1.1.1 Deletion of condition B.1(d) from title deed T85670/2006: “That no building or
structure or any portion thereof, except boundary walls and fences, shall be
erected nearer than 4.72 metres 1o the street line which forms a boundary to
this erf. No such building or structure shall be situated within 2.32 metres of the
lateral boundary common to any adjoining erf, provided that an outbuilding
not exceeding 6.30 meires inlength and 3.15 metres in height, may be erected
in such a position that the distance between it and any building situate on this
or an adjoining erf, except another such cutbuilding, is not less than 4.72
metres.”

1.2 Deletion of a condition of a previous approval:

1.2.1  “That no building or structure or any portion thereof, except boundary walls
and fences, shall be erected nearer than 4.72 meires to the sireet line which
forms a boundary to this erf. No such building or structure shall be situated
within 2.32 meflres of the lateral boundary common to any adjoining erf,
provided that an outbuilding not exceeding 6.30 metres in length and 3.15
metres in height, may be erecfed in such a position that the distance between
it and any building situate on this or an adjoining erf, except another such
outbuilding, is not less than 4.72 metres.”

1.3 Departures from the Development Management Scheme:

1.3.1 ltem 22{f{iii]: To pemit a garage o be setback Om in lieu of 5m from Rover
Road.

1.3.2 ltem 140{2)(c): To permit a minimum width of a combined carriageway
crossing o be 4.8min ligu of 5m.
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ERF 98281 CAPE TOWN, 15 ROVER ROAD RONDEBOSCH:
APPLICATION FOR PERMANENT SETBACK DEPARTURES,
DELETION OF A RESTRICTIVE TITLE DEEED CONDITION AND
DELETION OF A CONDITION OF EXISTING APPROVAL IN
TERMS OF SECTIONS 42(b), 42(g) AND 42(j) RESPECTIVELY
OF THE CITY OF CAPE TOWN MUNICIPAL PLANNING BY-
LAW, 2015

MENMORANDUM OF MOTIVATION

Amended March 2019

“‘

Prepared for submission to the City of Cape Town
On behalf of the owner by M A Smith

M A Smith
Town and Regional Planner
3 Earl Street Hout Bay, 7801
Tel (021) 790 7805
Fax: 086 689 9042
Cell: 083 270 1702
Email: mikesmith@mweb.co.za
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1. INTRODUCTION

1.1

1.2

Application is hereby made in terms of sections 42(b), 42(g) and 42(j} respectively of the City of Cape
Town Municipal Planning By-Law (MPBL}, 2015, for permanent setback departures {street and eastern
common boundary}, deletion of a restrictive title deed condition and deletion of a condition of approvat
deemed to have been granted in terms of the MPBL, with respect to Erf 98281 Cape Town at Rondebosch
(the subject property). These are necessary to permit the erection of a proposed double garage on the
street boundary of the property {(Rover Road).

A__28.614m SITE BOUNDARY

31.485m SITE BOUNDARY
31.485m SITE BOUNDARY

izr_-"ﬂa?ss.’,u..x‘cﬂ_fl\ o e
ERF #5281 N s 3

;E‘ 23.614m SITE BOUNDARY; [[%F 1 | | ]
Figure 1: The proposed doubie garage is shown in red hotching in the above extroct from the building plan

ST I,

The proposed departures will be discussed in section 3 of this report, and the proposed deletion of a
restrictive title deed condition and deletion of a condition of existing approval will be discussed in section
4 of this report.

2. OWNERSHIP, PROPERTY DETAILS AND LEGAL ASPECTS

2.1

2.2

Title Deed Ownership and Extent

2.1.1 The property is owned by Mark Williar Dewdney Gebhardt and Belinda Louise Gebhardt, held by
Deed of Transfer No. T85670/2006.

2.1.2 The property is 744m?in extent.

Title Deed Restrictions

2.2.1 There is a restrictive condition contained in the Deed of Transfer of the property (Deed of
Transfer T85670/2006), which is deemed restrictive as far as the proposed erection of the
double garage is concerned — namely Condition B.1.(d) on page 3 of the deed, which specifies
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various building setbacks. Application is therefore made to delete this condition — See Section 4
of this report. 7 5 5

Locality and Context of the Site within Rondebosch

231

2.3.2

233

234

2.3.5
2.3.6

Rondebosch lies between the slopes of Devil’s Peak in the west and the M5 freeway in the east;
it is one of the Southern Suburbs of Cape Town, which lie along the eastern slope of the Table
Mountain massif. The suburb’s western border with the Table Mountain National Park is
defined by the M3 freeway. To the north are the suburbs of Rosebank and Mowbray, while to
the south are Newlands and Claremont. The eastern border of Rondebosch is the M5 freeway;
beyond the freeway are Sybrand Park, Athlone and Rondebosch East.

The Southern Line railway divides Rondehosch in two; the only road within Rondebosch that
crosses the railway is the Belmont Road bridge. Main Road {the M4) runs north-south through
the area west of the railway, while Campground Road runs in the same direction east of the
railway. The third north-south through route is Milner Road, further east close to the M5.

The area around the intersection of Main Road and Belmont Rozad is Rondebosch’s main
commercial area, with several small shopping malls and two supermarkets. Also located in this
areais Rondebosch railway station, which is the main public transport facility in the suburb. A
smaller commercial area lies just to the east on the corner of Belmont and Campground Roads;
there is also a row of shops along Belvedere Road in the southeastern part of the suburb. The
rest of the suburb is used for educational and residential purposes, with the residential areas
being generally denser further to the west where the influence of the University of Cape Town
is felt.

Two canalised streams run from the slopes of Table Mountain through Rondebosch; the
Liesheeck River runs northwards between Main Road and the railway, while the Black River runs
in & northeasterly direction through the eastern part of the suburb. The terrain is generally flat
east of the railway line, while to the west it slopes upwards towards Devil’s Peak.

The subject property is situated at No. 15 Rover Road in Rondebosch,

it is situated in an area characterized by upmarket houses on relatively small erven

; A ’ - 3 s
Figure 2: The property is located at No. 15 Rover Road, Rondebosch




2.4 Surrounding Land Uses

2.4.1  The property is situated in an area characterized by dwelling houses on freehold erven.

2.5 Zoning

2.5.1 The property is zoned Single Residential 1 {SR1) in terms of the Development Management
Scheme of the Municipal Planning By-law. The surrounding properties are zoned Single
Residential 1 {SR1).

2.6 Development Rules for SR1

The following table summarizes the Subject Property’s compliance with the floor factor, floor
space, height and building lines for Single Residential Zone 1

LAND UNIT AREA (m?) OF SUBJECT PROPERTY >450 UP TO 1000 COMPLIANT
Floor Factor N/A v
Maximum Foor Space 1500m? v
Maximum Height above Base Level To wall-plate 9.0m e

To top of roof 11.0m v
Street Boundary Building Line 3.5m v
Common Boundary Building Line 3.0m v

3 THE PRCPOSED DEPARTURES

3.1  Setback Departures

3.1.1 Itis proposed to erect a double garage on the street boundary of Rover Road and the eastern common
boundary with Erf 98282. The following setback departure are therefore required:

(i) 1tem 22{f)(iii) of the DMS to permit the garage to be Om from the street boundary in lieu of Sm

{ii} Item 22(d) of the DMS to permit the garage to be Om from the eastern common boundary in lieu of
3m, as referenced in item 22{f){i) of the DMS.

3.2 Points of Motivation for the Departures

3.2.1  Itis common for home-owners to erect garages on street and common boundaries {especially with
respect to relatively small erven}, in keeping with normal residential site development.

3.2.2  Itis also considered safer in today’s world to have a garage directly on the street.

3.2.3  Itis evident that the owner of the adjoining property also has a structure {car port) built directly on
the same common boundary.

3.2.4  ltis considered that the departures are both minor and technical in nature.




Figure 3: The adjoing property also hos a tructure built on the
common boundary

4 THE DELETION OF A RESTRICTIVE TITLE DEED CONDITION AND CONDITION OF EXISTING APPROVAL

4.1  The Proposed Deletion of Title Deed Condition B.1.(d} in terms of Section 42(g) of the MPBL

4.1.1

4.1.2

413

4.1.4

4.1.5

There is a restrictive condition contained in the title deed of the property (Deed of Transfer
T85670/2006), which restricts the erection of the garage a as proposed - namely Condition B.1.(d} on
page 3 of the deed. Application is made to delete this condition, which reads as follows:

“That no building or structure or any portion thereof, except boundary walls and fences, shall
be erected nearer than 4,72 metres to the street fine which forms a boundary to this erf. No
such building or structure shall be situated within 2,32 metres of the lateral boundary
common to any adjoining erf, provided that an outbuilding not exceeding 6m in fength and
3,15 metres in height, may be erected in such a position that the distance between it and any
building situate on this or an odjoining erf, except another such outbuilding, is not less than
4,72 meters.”

This condition was inserted into the title deeds of each erf (parent erf and successors-in-title) when
the township was proclaimed in 1940,

Itis therefore considered that this condition is outdated and redundant and was inserted into the
deeds of the properties in the area at a time when there was no town planning scheme or zoning
scheme which controlled land uses in the area.

The conditions also relate to a time long ago when this part of Rondebosch was not built up yet, and
50 are considered outdated.

Today land use is managed and controlled by the City of Cape Town Municipal Planning By-law,
Setbacks are accordingly determined by the MPBL and therefore the title deed condition B.1.{d} is no
longer necessary.




4.2

51

5.2

758

The Proposed Deletion of a Condition of Approval deemed to have been granted in terms of the MPBL in
terms of Section 42(j) of the MPBL.

4.2.1 Since the title deed condition in question was inserted into the title deed at the time of township
proclamation in terms of Ordinance 33 of 1934, the title deed condition is also deemed to be an
existing condition of (township} approval, and therefore needs to be deleted vicariously.

4.2.2  The motivation to delete this condition of approval is materially the same as that for the deletion of
the title deed condition and need not be repeated.

MOTIVATION

Compliance with Approved Policies and Relevant Legislation
5.1.1 Provincial Spatial Development Framework

Since the Provincial SDF demarcates the site as being suitable for Urban Development purposes, the
proposed subdivision is consequently in line with the policies of the Provincial Spatial Development
Framework.

5.1.2  Municipal Spatiai Development Framework

The Municipal SDF calls for the creation of an efficient urban structure, through encouraging high
density, mixed uses and development in appropriate areas. The proposal is therefore seen to be in line
with the principles of the Municipal Spatial Development Framework

5.1.3  The Southern District Plan — (Sub-District 3: Mowbray to Muizenberg)

It is considered that the proposal generally complies with the following development guideline
contained in Sub-District 3: Mowbray to Muizenberg:

“Residential densification, and indeed urban intensification, should be context specific, and guided by
availoble service and infrastructure capacity. This may require that densification occurs in an incremental
step by step manner over time rather than in @ massive ‘big-bang’ step”

Compliance with Section 99 of the City of Cape Town Municipal Planning By-law.

5.2.1 Itis considered that this application meets the minimum requirements of Section 99(1) of the MPBL,
since it is both desirable and does not impact on any rights.

(i) It complies with the requirements of the By-Law;
(ii) It is consistent with the MSDF

The MSDF calls for the creation of an efficient urban structure, through encouraging high
density, mixed uses and development in appropriate areas. The proposal is therefore seen to
be broadly in line with the principles of the Municipal Spatial Development Framework

{iii) The proposed land use (addition of a double garage on the street} is desirable since it is
considered necessary and enhances safety in today’s residential suburbs; and

{iv} The granting of the application will not have the effect of granting the property the
development rules of the next Sub-zone,
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5.2.2 Section 92 (2) of the By-law states that If an application is not refused under subsection {1}, when
deciding whether or no to approve the application, the decision-maker must consider all relevant
considerations including, where relevant, the following:

523

(a)

(b}

(c)

{d)

{e}

{f)

{g)

Any applicable spatial development framework;

- This is discussed in section 5.1 of this report.

Relevant criteria contemplated in the development management scheme

- All the relevant criteria in the DMs have been assessed in section 2.6 of this report

Any applicable policy or strategy approved by the City to guide decision making, which
includes the Social Development Strategy and the Economic Growth Strategy

The proposal is compliant with all relevant policies and strategies approved by the City to
guide decision making, as discussed in section 5.1 of this report.

The extent of desirability of the proposed land use as contemplated in subsection (3);
- See section 5.2.3 below
Impact on existing rights {other than the right to be protected against trade competition);

it is considered that the impact on the existing rights of other property owners in the
township who are beneficiaries to the title deed condition are far outweighed by the need for
secure access afforded by a garage on the street boundary.

in an application for the consolidation of land unit -
(] the scale and design of the development

{ii) the impact of the building massing

{ifi) the impact on surrounding properties; and

- This is not applicable.

Other considerations prescribed in relevant national or provincial legisiation, which includes
the development principles as contained in section 7 of the Spatial Planning and Land Use
Management Act, 2013 {Act no. 16 of 2013).

- This is discussed in sections 5.3 and 5.4 of this report

The proposed land use is desirable in terms of the criteria of subsection (3); namely:

{i}

{ii)

socio- economic impact;

All additions and alterations to the existing structure have been designed to complement
the existing aesthetic of the property and with minimal impact on adjacent sites, to not
detract from, but enhance the streetscape.

The addition of a new double garage will improve the owners lives and use of the space, as
well as increase the resale value of their property. The knock-on effect is that It will also have
a beneficial impact on the value of the surrounding properties.

compatibility with surrounding uses

The addition of a double garage can be considered normal and even typical in terms of
residential site develepment. The adjacent property to the east also has a structure {car port)




(iif)

(iv)

{v)

(vi)

{vii)

(viii)

760

on the street boundary. It can therefore be concluded that the proposed garage is compatible
with the surrounding uses.

impact on the external engineering services

~ There will be no impact whatsoever on the external engineering services This is not applicable.

impact on safety, health and wellbeing of the surrounding community;

The proposal is to simply improve the property with the addition of a double garage on the
street boundary. There will be no lasting impact on the safety, health and wellbeing of the
surrounding community. The building process will be quick, and any inconvenience caused
during the construction period will be limited

impact on heritage;

There will be no impact on the heritage of the area. The property is not located in & Heritage
Protection Overlay Zone. The suburb is an ordinary residential suburb with no heritage
aspects, and the existing building also does not have any heritage-worthy elements. It is not
graded by Heritage Western Cape.

impact on the biophysicai environment;

There will be no adverse impact on the biophysical environment. The area within which the
property is located is not sensitive in terms of the biophysical environment {there are no
streams or water courses or sensitive vegetation in the area). Only small-scale additions to the
existing property are proposed, which will not result in the addition of any new vegetation or
uprooting any existing vegetation,

traffic impacts, parking, access and other transport related considerations; and

The impact on traffic and parking will be negligible since the proposal is very modest in terms
of what is being applied for. The addition of a double garage on the street boundary will result
in the increase of the width of the existing carriage way crossing from 4.3m te 5.0m. There will
be very limited impact on the existing traffic, pedestrian access to the subject property and
other transported related considerations.

whether the imposition of conditions can mitigate an adverse impact of the proposed land use

It is not considered necessary in this instance for council to impose conditions to mitigate any
adverse impact since there will be no adverse impact (as demonstrated above).

5.3 Requirements of the Land Use Planning Act (LUPA}

531

Section 39. {5) of the Land Use Planning Act {LUPA} states that ... “when a municipality considers the
removal, suspension or amendment of a restrictive condition, the municipality must have regard to at
least the following:” — {points of motivation will be listed under each of these headings)

(a}

“the financial or other value of the rights in terms of the restrictive condition enjoyed by a
person or entity, irrespective of whether these rights are personal or vest in the person as the
owner of a dominant tenement.”

{i) [t is considered that the value of the rights in terms of the restrictive condition
enjoyed by all the registered owners of the township mentioned in paragraph 4.1.2,
are intrinsically linked to the built envirgnment in which they live. The additien of a




(b)

(c}

(d)

(e}

(f)

double garage to the subject property will positively affect the value of the subject
property. It is reasenable to assume that this will also have a positive effect on the
surrounding property values, because of general improvements to the streetscape
and the built environment in the area.

“the personal benefits which accrue to the holder of rights in terms of the restrictive
condition.”

(i)

(i)

iii}

[t is considered that the personal benefits which accrue to the holder of rights in
terms of the restrictive condition is that the restriction, if adhered to by all, would
ensure harmonious development and built form of the neighbourhood.

It is further considered that when the township was developed the space between the
buildings and the street was deemed important for aesthetic reasons, Boundary walls
and garages on the street boundaries were not that common in the 1940's (when the
township was established) because security was not as high a priority as it is today.

Itis therefore argued that the personal benefits enjoyed by the holder of rights in
terms of the restrictive condition are outweighed by the need for increased safety and
security in today's world.

“the personal benefits which will accrue to the person seeking the remeval, suspension or
amendment of the restrictive condition if it is removed, suspended or amended.”

(i)

The personal benefits to the owners are that they will be able to have their plans
approved for 2 new double garage, in the event of the approval of this application.
This will have a positive impact on the value of their property and the ease in which
they can enter and access their property.

“the social benefit of the restrictive condition remaining in place in its existing form.”

(i)

{if)

It is considered that the sccial benefit of the restrictive condition remaining in place in
its existing form is negligible. At the time when the condition was inserted into the
deed of the parent erf there were no town planning schemes or zoning schemes in
place setting out development parameters. Today this aspect {setbacks from streets
and common boundaries) is controlled by the DMS.

It is also conceivable that at the time the condition was inserted into the deed of the
parent erf, metor cars were not as prevalent as today, and therefore building garages
on the street to provide direct access to properties was not as important then as it is
today.

“the sociol benefit of the removal, suspension or amendment of the restrictive condition”; and

(i}

The social benefit to the community of removing the condition will be that it will allow
proper access to the property, which is seen to be a security enhancement of the
area. If direct access to garages is not allowed from the street, it compromises safety
in today’s modern neighbourhoods.

“whether the removal, suspension or amendment of the restrictive condition will completely
remove all rights enjoyed by the beneficiary or only some of those rights.”

(i)

It is considered that the removal {deletion) of Condition B.1.(d) will not completely
remove all rights enjoyed by the registered property owners who are beneficiaries of
the condition because the setback from the street is not as important today as it
probably was in the 1940's when the township was established. The registered
owners in the township still enjoy many other rights. It is therefore safe to say that




5.4

the proposed deletion of the restrictive condition will only remove some of the rights
enjoyed by these owners.

Section 47 of the Spatial Planning and Land Use Management Act (SPLUMA]).

54.1

5.4.2

5.4.3

5.4.4

5.4.4

Section 47 of SPLUMA states that “.. a restrictive condition may, with the approval of a Municipal
Planning Tribunal and in the prescribed manner be removed, amended or suspended.”

It is requested that the MPT removes Condition B.1.(d) from Deed of Transfer No. T85670/2006 in the
prescribed manner

It also states that {paraphrased):

“A removal, amendment or suspension of a restrictive condition must, in the absence of the
contemplated written consent, be effected in accordance with Section 25 of the Constitution and this
Act with due regard to the respective rights of all those affected, and to the public interest and in the
prescribed manner”.

it is considered that the deletion of the restrictive condition will be in accordance with section 25 of
the Constitution. No property owner is being deprived of property, and no arbitrary deprivation of
property will be affected by the approval of this application.

It is considered that the only party who could realistically be affected is the owner of the adjoining
property (Erf 98282) on whose common boundary the proposed garage will be erected, and since it is
evident that the owner of Erf 98282 has a car port erected on the same commen boundary, this
becomes a moot point.

It is also considered that the deletion of the proposed restrictive condition {and condition of approval)
is within the public interest because the proposal is in keeping with normal site development, insofar
as access to motor garages is concerned. Itis also argued that it is safer to have direct accessto a
garage on the street boundary.

CONCLUSIONS

6.1

6.2

6.3

6.4

Application is hereby made in terms of sections 42(b), 42(g) and 42(j) respectively of the City of Cape
Town Municipal Planning By-Law {MPBL}, 2015, for permanent setback departures (street and eastern
common boundary), deletion of a restrictive title deed condition and deletion of a condition of
approval deemed to have been granted in terms of the MPBL, with respect to Erf 98281 Cape Town at
Rondebosch (the subject property). These are necessary to permit the erection of a proposed double
garage on the street boundary of the property (Rover Road).

It is considered that the proposal is in keeping with normal site development, insofar as access to
motor garages is concerned.

It is considered that the title deed condition and condition of {township) approval are both outdated
and redundant, since they were inserted into the parent deeds in the 1940’s, at a time when this part
of Rondebosch was not yet built up, and at a time when there were no zoning schemes to control land
use and site development. Today the subject property and the surrounding area is governed by the
provisions of the Development Management Scheme of the City of Cape Town Municipal Planning By-
law, 2015.

The benefits to the beneficiaries of the title deed condition and the community at large of retaining
the title deed condition is far outweighed by the need for proper site access, and therefore itis
respectfully submitted that this application should be approved.
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Page 2 764

And the appearer declared that his said principal had, on 5 August 2006, truly and
legally sold by Private Treaty, and that he, the said Appearer, in his capacity
aforesaid, did, by virtue of these presents, cede and transfer to and on behalf of.

1. MARK WILLIAM DEWDNEY GEBHARDT
Identity Number 720228 5265 08 3
Married out of community of property

2. BELINDA LOUISE GFBHARDT
Identity Number 740627 004908 5
Married out of community of property

their Heirs, Executors, Administrators or Assigns, in full and free property

7

ERF 98281 CAPE TOWN AT RONDEBOSCH, SITUATE IN THE CITY OF

CAPE TOWN, CAPE DIVISION, PROVINCE OF THE WESTERN CAPE

IN EXTENT 744 (SEVEN HUNDRED AND FORTY FOUR) SQUARE
METRES

FIRST TRANSFERRED BY DEED OF TRANSFER NO. T11237/1240 WiTH
DIAGRAM NO. 7879/1937 RELATING THERETO AND HELD BY DEED OF
TRANSFER NO. T43491/1988.

A.  SUBJECT to such conditions as are referred to in Deed of Transfer No.
T11237/1940.

B. SUBJECT to the following special conditions contained in said Deed of Transfer
No. T11237/1940, and imposed by the Administrator of the Province of the
Cape of Good Hope when approving of the Township in terms of Ordinance No.
33 of 1834, namely:-

1. As being in favour of the registered owner of any erf in the Township and
subject to amendment or alteration by the Administrator under the
provisions of Section 18(3) of Ordinance No. 33 of 1934:-

(&) That this erf be used for residential purposes only;

{b) That not more than one dwelling. together with such outbuildings as
are ordinarily required to be used therewith, be erected on this erf;

GhostConvey §.2.6.1a
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(c)

(d)

Page 3 7 6 5

That not more than half the area of this erf be built upon;

That no building or structure or any portion thereof, except boundary
walls and fences, shall be erected nearer than 4,72 metres to the
street line which forms a boundary to this erf. No such building or
structure shall be situated within 2,32 metres of the lateral boundary
common to any adjoining erf, provided that an outbuilding not
exceeding 6,30 metres in length and 3,15 metres in height, may be
erected in such a position that the distance between it and any
building situate on this or an adjoining erf, except another such
outbuilding, is not less than 4,72 metres;

As being in favour of the Administrator:-

(e}

That this erf be not subdivided except with the consent in writing of

the Administrator;

As being in favour of the Municipality of Cape Town:-

M

(9

That the owner of this erf shall be obliged to allow the drainage or
sewerage of any other erf or erven fo be conveyed over this erf if
deemed necessary by the Municipality and in such manner and in
such position as may from time to time be reasonably required by

the Municipality.

That the owner of this erf shail be obliged to receive the material
necessary o give a proper slope to¢ the bank should this erf be
below the level at which the adjoining road is constructed, or if this
erf is above the level at which the adjoining road is censtructed, he
shall in like manner permit a safe slope to the bank or he shall
building retaining walls. All necessary works of excavation, filling or
the constructions of retaining walls, shall be undertaken and
complefed to the satisfaction of the City Engineer, by and at the cost
of the owner, when he is called upon by the Municipality so to do on
the construction of the adjoining road being undertaken.

SheostConvey 8.2.6.1a
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SUBJECT to the conditions contained in said Deed of Transfer No.
T11237/1940 and imposed by the Transferor Company for the benefit of all
owners of erven which form portion of the Township, namely:-

(i)  That the cost of erection of the dwelling erected on this erf shall be at
least R2 500.00 (TWO THOUSAND FIVE HUNDRED RAND}).

GhostConvey 8.2.6.1a
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WHEREFORE the said Appearer, renouncing all right and title which the said

TRANSFEROR

heretofore had to the premises, did in consequence also acknowledge her to be
entirely dispossessed of, and disentitled to the same, and that by virtue of these

presents, the said

TRANSFEREES

their Heirs, Executors, Administrators or Assigns, now are and henceforth shail be
entitled thereto, conformably to local custom, the State, however raserving its rights,
and finally acknowledging the purchase price to be the sum of R1 820 000,00 (ONE
MILLION EIGHT HUNDRED AND TWENTY THOUSAND RAND),

IN WITNESS WHEREOF, | the said Registrar, together with the Appearer, have
subscribed to these presenfs, and have caused the Seal of Office to be affixed

thereto.

THUS DONE and EXECUTED at the Oglce of tlszeeds at Cape Town
2006

q49.

In my presence

REGISTRAR OF DEEDS

GhosiCanvey 826, 1a
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ANNEXURE =

MPBL - LM 03

DEVELOPMENT MANAGEMENT
769

CAPE TOWN

The ity af Capar Town s Trndgort
¢ Urban Develapment Authority

CONVEYANCER'S CERTIFICATE

Ifwe, @AN BRAND ROBERTSON of ROBERTSON'S INCORPORATED ATTORNEYS ]

{conwoyancer's namae)

hereby wish to certify that a search was conductad in the Deeds Registry, Cape Town, regarding the following propertylies)
{including both currént and earlier title deeds/pivot deeds/deeds o%trgxsferj; g 8 g propectyl

[ERF 98281 CAPE TOWN (AT RONDEBOSCH) IN THE CITY OF CAPE TOWN, GAPE DIVISION, PROVINCE OF THE |

WESTERN CAPE, IN EXTENT 744 (SEVEN HUNDRED AND FORTY FOUR) SQUARE METRES |

{erf number/s and descrintionss as it appoar in the title deed)

in respect of which it was found that theee *are/are no restictive conditions registerad against such propenylies) prohibiting it from being
ulilised/developed for the follawing purposes (as elabarated on in the accompanying asplication):

BUILDING A DOUBLE GARAGE DIRECTLY ONTC THE STREET (SOUTH WEST) BOUNDARY AND SOUTH
[EAST SIDE BOUNDARIES

{*delete whichever not applicable)

LIST OF RESTRICTIVE TITLE CONDITIONS (if any}
' Are there title

Categories decd restrictions
{indicate below)

Use of Land >< )

{proposed use/development/zoning of property)

Title dead and clause number if restrictive conditions are found
{sea Annexure Aif more space s required)

T85670/2006 CONDITION B1(a} -residential purposes only

[T85670/2006 COND]T!ON B1{d) no building to be erected

Building lines vt |nearer than 4,72m to street line or 2,32 m of lateral
boundary .
[TB5670/2008 CONDITION B1(d) &n outbuilding may not
Height ;1 |exceed 3,15m in height .

T85670/2006 CONDRITION B1{b) that not more than one
dwelling together with such outbuildings ordinarily required
to be used therewith be erected on this e#f.

T85670/20068 CONRITICN B1(c) That not more than half
the area of this erf be built upon.

Mumber of dwellings

Bulk floor ares

8567072006 CONDITION Bi(c) That not more than half

Coverage / built upon area -y the area of this erf be built upon.

7858709006 CONDITION BZ(é)
Subdivision

XXX XXX

Servitudes that may be registered over orin favour ><
of the property '

TB85670/2008 CONDITION C places & minimum value of
R2 500,00 on any dwelling erected,

X

Oither restrictive conditions

A




770

PROCESS BY WHICH RELEVANT CONDITIONS WILL BE ADDRESSED {please tick appropriale box)

Application in terms of the
City of Capgfiown’s
Municipal Pl3dhing By-Law
{application type 42(g) or {h))

Natarial Deed of Cancellation
{Submit copy of signed
agresment}

Expungement by means of ‘rule
nisi’ application to the High Courl
{Submit copy of court order}

I other, please specify:

Signed at_|[DURBANVILLE

Signeture

I on this i??th | day of lJULY

| 20 18

|

Kindly endorse centificate by affixing firm’s
official stamp here and initialling it.

Postal address ]PO BOX 1893

JAN BRAND ROBERTSON
| KOMMISSARIS VAN EBE J COMMISSIONER OF oaTHS

PRAKTISERENDE PROKUREUR [PRACTISING ATTORNE
{DURBANVILLE | No. 4 MUNT STREET { 4 MUNT STRAAT
AURBAN '
Tel 0823345216 | FBARVILLE RSA
Emait [jan@robertsons[egal.co.za ‘

Arvendad gn: 01M9372077
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ANNEXURE H.

Home Loans Processing

Customer Fulfilment
Absa Building
16A Central Avenue

w7 7 ? Kempton Park 1612
/ . PO Box 550 Kempton Park 1620
Tel 0119713025/ 011 573 B105

Swift address: ABSAZAIL

absa.co.za

09 July 2018

Private/Confidential
GEBHARDT MR MWD & MRS BL
15 ROVER ROAD

RONDEBOSCH

7700

Dear Sir / Madam

REQUEST RECEIVED FOR: REMOVAL OF RESTRICTIVE CONDITIONS AND APPROVAL OF PLAN

Mortgage loan account number: 8065411384
Property description: ERF NO 98281 CAPE TOWN

We refer to the above account and agree to the consent for removal of restrictive conditions in the title deed and approval of plan to
build a garage, relaxation of buitding line on the above mentioned property.

According to your mortgage loan agreement it is your responsibility to ensure that you have sufficient property insurance.
If you are Insured with Absa please phone 0861 722 272,

Please instruct a conveyancing attorney to attend to the removal of these restrictive conditions an the title deed. Only a conveyancing

attorney can attend at the Deeds office to remove the conditions.

Yours faithfully

] e 4@ -

Property Control
Our ref: Mtonga Mazibuko

Telnr: 0119713015

Absa Bank Limited Reg No 198600379306 Authorised Financial Services Provider Registered Credit Provider Reg No NCRCP?




ANNEXURE T

L. CITY OF CAPE TOWN
)" ISIXEKO SASEKAPA
3. STAD KAAPSTAD

773

- #Making pragroz possitilo. Tapether.
Tel: +27 21 444-952]
E-mait: f h.barm fown.aov.
Address: 3 Victoria Road, 1% Floor, Flumstead, 7800

Faragh Barnes
Piincipol Technlclan - TDA
Southern Region (Plumstead & Athlone District)

Our Flle Ref no ; W1 - Erf 98281, Rondebosch
Applicafion no/{Your File Ref No): 70442290

MEMORANDUM
Integrated Transport Planning (TP} Department
Transport Impact Assessment and Development Conirol

DATE / DATUM: 22 March 2019
TO / AAN: Transport and Urban Development Authority (TDA)
ATT / AANDAG: Nasrudeen Foris (City of Cape Town, Southern Region, Plumstead Office)

LAND USE APPLICATION TO PERMIT DEPATURE ON ERF 98281, RONDEBOSCH:

TDA — INTEGRATED TRANSPORT PLANNING COMMENT

with reference fo your application for departure on Erf 98281, Rondebosch, this department comments as
follows:-

1. The garage meets the minimum requirement of 10m from the nearest interseciion.

2. During the site visit, minimal vehicles were observed making use of this road. This branch therefore does
not have any objection of the garage being consiructed at 0.min lieu of 5m from the street boundary as
it poses no trafiic safety concern.

For any further information please contact Faragh Bamnes from the Transport Department.
Regards,
Faragh Barnes

Principal Technician — Southern Region
Transport Impact Assessment and Development Control

South Peninsula Nishang Koloni Svid Skiereltand

3 Victoria Rogd, Plumstead, 7800 3 Victoria Road, Plumsteqd, 7800 3 Victora Road, Plumstead, 7800
Private Bag X5 Private Bog X5 Private Bag X5

Plumstead, 7800 Plermstead, 7801 Plumstead, 7801

www.capefown.gov.za




